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THE 


HISTORY 


OF THE 


Common Law - 


ENGLAND. 


CHAP. L 


Concerning the Di ribution of the Laxis of 
England into = Law, and Statuté 
Law, And Firft, con cerning the Statuté 
«Law, oF ABs of Parlianién. | 


HIE Laws of Ragdend may aptly Be sd 
wo | 


enough ‘be divided, into 
Kinds, viz, Lex Sctipte, the writ. Law 
Hh . tenLaw; and Lex pon Scri fa,the 
unwritten Law: For although (as. fhall be 
Dea hereafter) all the Laws of this King- 
oft hive ¢ felt 3 Honypients: or Meimari 
ee. | 


vy. Leges 
wonScripta. 


3. Leges 
Scripta. 


The Witte of the Ch. x. 


thereof in Writing, yet all of them have not 


their Original in Writing ; for fome of thofe 
Laws have obtain’d their Force by imme- 
morial Ufage or Cuftom, and fuch Laws 
are properly called Leges now Scripta, or un- 
written Laws or Cuftoms. yo 
iofe Laws therefore that’ J tall Leges 
Scripte, or written Laws, are {uch as are 
ufually called Statute Laws, or Acts of Par- 
liament, which are originally reduced into 
Writing before they are enacted, . or receive 
any binding Power, every fuch-Law being 
in the firft Inftance formally drawn up in 
Writing, and made, as it were, a Tripartite 
Indenture, between the King, the Lonts and 


~ the Commons > for without the concurrent 


Statute 
Laws of 


Time of 
Memory. 


Confent of all chofe Three Parts of the Le- 
eiflature,nofuch Lawis, or can be made: But 
the Kings of this Realm, with the Advice 
and Confent of both Houfes of Parliament, 
have Power to make New Lews, or to al- 
ter, repeal, or enforce the Old. And this 
has-been done in all Succeffion of Ages. — 

| Now Statute Laws, or As of Parliament, 
are.of Two Kinds, wiz. Firft, Thofe Statutes 
which were made before Teme of Memary ; 
and, Secondly, ‘Thofe Scatutes which were 
made within or fince Time of Memory; where- 


. in obferve, That according to a: juridical 


Account and legal Signification, TimeWith- 
in. Memory is the Time of Limitation-in a 
Writ of Right; which- by che, Stactite of 
Hbtaoee ve 1, cap. 38. was fettled, and reduced 
to the Beginning of ‘the Reizn of King Ri- | 
chard I. ‘or Ex primé Coronatione Regis Richardt 
eee a Primi, 


F 


[= 


= (3: Fs 


Chit! Common Lav Hapland. 
Primi, who began his“Reign the éclt of 
Suly 1189, -ahd- Was crown'd thé gd of! Sep 
rember following $ Sb that whdtfeever way 
before ‘that’ Time; ‘is Before Timed of::Mdd 
frory; and’ What is finée ‘that Tims; i3; vw 
lepal' Senfe, Yaid-to! be within or Ainidd the 
Finte'of Memory, fc: (Vom aed 
-v And. therefore it-is, that thofe-Seattites og 
A@s of Parliament that were miadé beford 
tlie © eginning ‘of the Reign uf King Ri- 
ehard I. and have’ not fincé. been repealed 
or altered, eithet by contrary Ufage; orby 
fubfequent A&s of Parltament;'4ré now at 
counted ‘Part of che Lex nos Scripes, Being 
as-ic were incorporated théreinco;' and be: 
come a Part of: the Common Law’; “and it 
Truth, fuch Staeités are not now pleadable 
as Atts of Parliament, (becaufe what is be. 
e Time of Mémory is fuppofed without 
a Beginning, or at-leaft futh a Beginning as 


their Strength by meer immetérial Ufagé 
or Cuftom. °  6 eet 


F 


ew F tC 
uot 


are Cn A 
‘a4 os 
watlart 


the Law takes' Notice ‘of ) but‘they obtain - 


‘ 
gave Ne. Pt 


ae And doubtlefs, many af! thofe Thirigs Ancient 
chat now obtain as Common Law; had theit Statutes. 


Original by Parliamentary Ags or Conftit 
tutions, made in Writing by the King, 
Lords and Commons; thoughthofé Ads 
are’ now either ‘not éxtant,' ot if éxtane, 
were made before Time of Memory » and 
thé Evidence of tle Truth hereof wilt edfi- 

appear, for that in matty of thofe oft 
A&s of Parliament that were triade befote 


«Time of Memory, and are yet extant,: We 


thay find many of — Laws enacted which 
ze 2 


now 


4 | Che witty ofthe Gh. re 
fow obtain meerly. as Common Law, or 
the..General Cuftom of the Realm: And 
wese the ceft of thofe Laws extant, proba- 
bly. the, Footfteps of the Original Infticu- 
don of many more. Laws that now obtain 
meerly. as, Common Law, or Cuffomary: 
Laws, by immemorial Ulage, would appear 
te have been ar firft Staruce Laws, or Acts of 
Parliaiene.. . . | A 

Of Two _ Thofe ancient Acts of Parliament which 
Periods, are ranged under the Head of Leges non 
Scripta, oF Cuftomary Laws, as being made 

before Time of Memory, are to be confi 

dered under Two Periods : Fiz. Firft, Such 

as were made before the coming inof King 
William... commonly called, The Conqueror ; 

or, Secondly, Such as intervened between 

lis Coming in, and the beginning of the 

Reign of Riebard L which:is the legal Li- 
mnitation of Time of Memory. | ' 

r. Before , The former Sort of thefe Laws are men- 
K.#.1. tioned by our ancient Hiftorians, efpecial- 
ly by Brompton, and are now collegted into 
»--... one Volume, by Wiliam Lambard Efq; in 
“2. is Tradtatas de prifcss Anglorum Legibus, be- 
ing a Colleéion of the Laws of the Kings, 

Ina, Alfred, Edouard, Athelftane, Edmond, Ed- 

gar, Ethelred, Canutw, and of Edward the 
Confeter ; which laft Body of Laws, com- 
pile ”, Edward the Confeffar, as they were 

more fyll and perfeét than the reft,:9 

iperer accommodated to the then State of 
dl rie fo they were sae nig the 
- .Knglifh were always very zealous, as being. 
nis great Rule and Sadard of : ee 
Wess = Righes- 


BF f SS SF 
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Ch.:. Common Lawof England 5° 
Rights and Liberties: Whereof more here-' 
alter. — 7 He Ae ee . 

‘The fecond Sore are thofe Editts, Ads of’ 2. Fram 
Patliament, or Laws, that were-made after. 1. t@ 
thé coining in of King Willian’, commonly’ ® 
named, Zhe Conqueror, and before the begin- 
ming of the Reign of King Richard{. and’ 
more efpecially" are thofe which follow ; 
whereof I fhall make but a brief Rememt- 
brance here, hecaufe ir’ will be necllary 
in’ the Sequel of’ this Difcourfe ¢ie may be 
more than once) ‘to‘refume the Mention of 
them ; and befides, Mr. Selden, in his Book’ 
called, enue Anglorum, has given'a full Ac- 
count of thofe’ Laws’; fo chat gt prefent it 
- willbe fufficient for me, ‘briefly co colled 
the Heads or | pha ‘of them, ‘under the: 
Reigns of thofe feveral Kings wherein they’ 
were niade, Vid. ; - e Oe Shaan pS ee ; 24 - 

Fir? The Laws of King Willizm'T. Thefe? K. w. 1; 
confifted in a préat Meafure of the Repeti-, 
tion of the Laws of King Edward the Cos-: 
felor, and of the etiforcihg chem by-his qwnt 
Authority, and the Aflencgf Parliament, at! 
the Requeft of ‘the Englifh ; and -fome new: 

Eaws were added by himéelf wich the like 
Affent of Parlianienc, | relatitiz’ td i." 
= Tenures, andthe Preférvation of the 
pi 


ick Peace of the Kingdom aR which 
are thention’d by Mr. Lambart,‘ in the Tra- 
Gate -before-mentioned, but: mofe fully by 
Mr: Seiden, in his Colle&tions and'Obferva- 
tiotis upon Eadmerus, 0 
-" Secondly, We find little of thew Laws aftet' K. # 1. 
¢his; all che Time be King Henryl. _ 7 
a ‘ Me, oe oe , ree ee eee ae oe al 


r 


6. _ Eber ow oF thar; Che xs . 


befides the ( Confirmation of the sone of.the: 
Confeffor, and of King Williaws 1. broughe. 
mo-1 2im.2 now Volume of Laws, which to chis 
a: 1 ‘wDay are extang, and called the, Laws: pf- 
| OA fe Henry | The. entire. Colle@ion, of . 
thefe is enters in the’Red. Book of the Fa 
chequer, and fr em thence aye tran fcribed and 
publifhed by-ch¢ Care of Sit Roger Fwifden, 
ih the latter, End. of .. Mi, Lambart’s. Book. 
io -mentign'd ; waste pepe of thofe 
ws, were cs the ‘Ti King Steven,: 
d Ring Hem IL. we thal} fee fee oo Pee ‘Bae 
Ges. nee much obit in. England, an 
a, wig for. the. moft Part. become: whey: 
i faeces ¢ i Affcgt quireantiquated., 
KH. ne. pext .confiderable, Body’ of 
Sede | Hasire ETE e jade under, 
nil. Henry | ommonly, 
ae € nti of Clare Nn; i, what, 
4 QU: bei at age 1n Hoveden and Mat. 
“Pas, under the.-Years-of. thac King. “We, 
have line tt elfe of any confiderable, 
la 


ws ena¢ this King’s Time, exceps 
his Aftizes;: a h Laws ag related to the 
Foredts :.which Were afterwards impspv'd. 
andes. 8: ign: of : ange Riche ts — 
af. shis STAtEGt AMO F 


thof ‘Sta es, oF hes: of hes Ince 

ca gael = before; Time; of Memorg.; 
whereof, .as We, have no. Authentical Re. 
cprds, byt; oply., Tranfcripts: eher in our 
ancient Hiftorians, or other Books and }a~ 

an anaes cripes a fp they being Things dane. be- 
jme. of » gbtain.at this Day. 

: * ayia than 4s ea silane and Cuftom they 
are, 


= St. 


: a ee ee 
oa: 
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Chr. Common Latcof England. — y 
are, asit were, engrafted inso the Bady éf the 
Common Law, and mad¢-a Part thereof 
And -now I come to thofe Leges Saripte, Leges 
or Ads of Parliament, which were -made roils natal 
fince ‘or-within the..Time of Memory; x.73., 
viz. Since the beginning’ of the Reign of 
Richard I> and soe I fhall divide into Two 
General: Heads, viz. Thofe we ufually calk 
the. Old Statutes, and -thofe we ufually calb 3° 4 
the New or later: Seatutes : And becaufe I 
would prefix fome certain Term or Baun+ 
dary between them, I fhall call thofe the 
Qld Stasutes which end with the Reign of Old Sta 
King: Edward Ul: and thofe ¥ fhall call the ‘utes. 
New or later Statutes, which begin'with the. 
Reign.of Kiang Edward III, and fo are de- 
rived through a Succeffion of Kings and — 
Queens down to this Day, by a continued 
and orderly Series. « — Ste 
Touching thefe later Sart I fhall fay. mo-~ Later Seas 
thing, for they all keep an. orderly and res tutes: * 
yular Series of Time, and are.extantupon 
Kecard, either in the Parliament Rolls, or 
in the. Starute: Rolls of. King Edward HI. 
and thofe Kings. that follow: For except-. 
ing fome few Years in the beginning of 
K. Edverd IIL, i. e. 2, 3, 7, 8 Or 9 Edu. 3. alk 
the Parliamene Rolls that ever were fince 
that Tima have been preferved, and-are ex- 
tant ; and, for the moft Part, the Peticions 
upon which the Acts were. drawn up, or 
the very,Agts shemfelves, = Ss. ) 
Now therefore touching the elder Ads Old Sta. 
of Parliament, viz. Thofe.that were made tutes in 
betwedn: the Firft Year of the Reiga of tee Time 
K. Richard I. and the laft Year of K. Edward U1. “*™:":" 
B4 we 


aa | 
r 
oA 


¢ «=| fipe itty of the Ch. 7. 
we have licle extant in any authentical 
Hiftory ; and: nothing in any authentical 

- Record ‘touching Aés made in the Time 

‘of K. Ricd. 5. unlefs we takein thofe Confti= 
tutions and Affizes mentioned by Hovedes 
as aforefaid. *: 0 8 | 

Neither is there any great Evidence, 
what’ Acts of Parliaments pafs'd in the Timé 

K. jee. of King Fobn, cho’ doubtlefS many ‘there 

were both in his Time,’ and in the Time of 

K. Rich. I. But there is tro Record extant of 

them, and the Englifh. Hiftories. of. thofé 

* "Times give us bue little Account of thofé 

* Laws; only Matthew Pars. gives us an Hi- 

; ftorical Account of. the Magna Charta, and 
eee Charta de Forefia,. granted by King “Fobp .at 
* Ranning Mead the 15th of Fune,' in the Set 

, venteenth Year of his Reign. «' 

And it feems, that the Conceffion of thefe 

Granted | Chartets was in a Parliamentary Way ; you 

a a Bate may fee the Tranferipts of both Charters 

Way. verbatim in Mas. Paris, and in the Red Book 

“Of the Exchequer. There were feven Pair of 

| thefé: Charters fent to fotne of the’ Great 
Monafteries under the Seal of King ‘fobs, one 

Part whereof fent to the Abby of Tewkesbu- 

ry Lhave feen under the Seal of thae King’s 

_ the Subftance'thereof differs fomething front 

the Magna Charta, and Charta de Porefia; grari- 

_ted by King Hen, IIT. but not very’ much, as 


- of 


_ nay appear by:comparing' them: °° 
Bat the thele Charters of King ‘fobn feera 
: to have been’ paffed in a kind of Parliament, 
- yet it was in a Time of great Confufion be- 
_ tween that King and his Nobles; and there- 
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Ch.1. Cowmton Lai of Evgland, 


fore they obtained not.a full Secelement. cilt 
the Time of King Hen. III. when the Sub; 
ftance of them was enacted by a full and 
folemn Parliament. a. : 
+ [therefore conge down fo the Tiimes of 


.. thofe‘ facceeding- — Hen. Il. Edw, 1. 
St 


and Edy. II. and_ the Statues made in ‘the 
Times: of thofe Kings, I call the Qid Ssz- 


- 


made but in Affirmance ‘of. the Common 


Law ; atid partly’ becaufe the reft of them;. 
that made 3 Change in the Cominon Law,’ 
’ are yet fo ancient, that they now feem to 
have been as ic were.a Part of she Common 


Law, efpecially: confidering : the many Ex- 
pofitions that have: been made of:chem in 


. the féveral Succeffions of Tithes, whereby 
_as they became the great Subject of : Judicial 


Refolutions and Decifions ; fo: thofe: Expa- 
fitions .and Decifions, together alfo with 
thofe old Statutes themfelves, are as it were 


incorporated ‘into’ the’ very Common Law, 


and become'a Part of it. © . |: 
‘ In the Times:of thofe three Kings lait 


- mentioned, as likewife in the Times of their 


Predeéceffors, there were doubtlefs many 
tore Atts ‘of Pashament made than are 


now. extant of Record, or -otherwife, 


which might bea Means of the Change of 


. the Common Law in the Times of thofe 


Kings. from what it. was before, tho’ all the 
Records or ‘Memorials of thofe Acs of Par- 
liament. introducing fuch a Change,’ are 
not at this Day extant: But of. thofe ‘that 
are extant, I fhall give you a brief Account, 


tutes; partly becaufe many of :them were ¢ 


Old Seae 
y 


tes. * 


+ ie 
a 


? 


gO be :. Ghe Ditay 0g tie. ~~ Chax, | 

pot mending a large oc accirate Treatife. 
touching that Mattern }' © es 
K.H.3. . The. Reign :of Hes. Hl. was a treuble. 
| fome Time, in refpe& of che Differences be: 
tween hin afd: his Barons, which were not 
' compofed till hists rf} Year, after the: Bactle 

of. Evefham::: Inchis Time there.were many, 

vv 4') Dasliaments, buc we. have only one Sum- 

* 2 mons of Parliamentextant of Record in his 

ss Reign, viz:.49 Neo HI. and we have: bue 

few of thofemany Ads.of Parliaments that 

‘paifediin.his Time; viz, The great Char- 

ter, and Chana de Foeefa, in the Ninth Year 

of his: Reign, which -were doubtlefs pafs’d 

in Parliament ; the Statute of Merton, in-the 

acth Year of his Reign; the Statute of 

‘Moarlkridge,.an the 52d Year; and the Dictuws 


e+ ee 


five EX 4¢ Kenelworth; about the fame 
_ ‘Fimo; and fome few other old Acs. . 
K.25, © ‘In che'Time of K. Edw. 5. there are many 
more Ads of: Parliament excant:than.in che 
Time of: K. Hen. TE. Yet doubrless, :in chis 
King’s Time,. there were::-many more: Stas 
tutes made chan are nowextant: Thofe:that 
are’ now extant, are: commonly bound. tos 
gether .in-the:.old Book:af: Magua Charta;' 
By thofe: Statutes, .great:“Alcerations and 
Amendments were maile in the Common 
Law ; aad by thofe: thar are now: extans, 
we may reafonably guefs,: that there were 
confiderable, Alterattons:'and Amendment 
mado by: thofe that are; not extant, which | 
pofiibly may be the real;:‘tho’ fudden Mearis _ 
of the great: Advance‘and Alteration of the 
Laws of England: in the King’s Reign, te 
e | | oe 
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what they. were in the Time of: his Predes. 


ceffors. 

- The. fie Summons of Parliament that I 
remembes. extant of Record i in this King’s 
‘Time, is 23 Edw. 1. tho doubrtlefs there. were, 
many. mgre before this, the Records where 
of are either lof or miflaid: For many Pars, 
liaments were held by this King before thas 
Time, and many. of the Ads; pafs'd-in thofe, 
ere are fill. 7 ip ; Ass oe Sarat 
of. Wefminfer. x. in the 3d of Edw. 1 

Statgtes of G Gloucefter, 6 Edw. x. The Statutes, 
* We winfeer , 2, and of Wiwfou, %3 Edw.t. 
T he ¢ tatutes of We ofiminfter 3, ay. and of Qua 
Warranto, 18 Edw.1. And divers others in 
other Yearszwhich I shall have Ocgafion t to 
pecean hereafter, or 


BF, 


“Tp the, Ti inst K, kK Edy. tt: many Parlia- K. E. 2. 


ments were. and many Laws were en. 
acted ; “but. we-have few: -AGs of Parjiamene 
is Reign Errante. efpecialiy of Record. 
“The Satutes.of th is, -ing’s Ryiga which 
are jn: Peng. arethele, wiz. The Scacutes 
De. Mi litibag On, de Frangentibus: Prifens, 
1 Edw. 2. “Articuls Clei, 9 Edw..2. De 


ee Gaveletto in London, 10 Edw. 2. The Sta- © 


**. cutes of York, of. Effoins and View of Land, 
. 12 Edw.2,.. Wafiminfter 4. 13. Edw. 2. 


e : Eftreats,, 35: Edw. oe Prerogative Regity - 


Oy Edy. 2. .tho’ fome think this Statusg 


, to: be made Temp. Edw-1. The St tueg 
of: lomage, and the e Senne De. 


G Templarior:, ao. 17. Edu... View of | 


eid eink i BPs #8 Edy, 2. And Prila reat 
ta 
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Pailiae 
mentary 


Summons 
to Parliae 
ment. 


O ame eT. PhS ha 1 eS 
"- Che sittery of the---- Ch. z. 
*f Statutes in this King’s Reign, but of un-' 
*° certain Time. et 2 
And now, becaufe 1 intend to tive fome 
fhore Accousit bd — gerieral Obferva- 
tions touching Parliaments, and of Aé@s of 
Parliament pafs'd in the Times of thofe 


three Princes, ‘viz. Hen. JEL Edw. I. and 
Edw. 11. becatife they are of “greateft An- 
Giquity, and therefore the ‘Circumftances 
that attended ‘them moft liable to be worn 


out My Procefs of “Time, I will here men- 
tion fome Particulars relating’ to them to 
preferve their Memory, and which may al-° 


fo be ufeful to be known in relation to other 
Things. ce oo Ge wa ys 


‘ 


We are therefore to know, Phat there are 
thefe feveral Kinds of Records ‘of Things’ 
dope in Parliament, or efpecially. relacip 
thereto, viz. -r. The Summons to’ Paflta- 
ment. 2. The Rolls of Parliament; * 3. Bur 
a'es of Petitions in Parliament. » 4 ‘Phe 
Scatures. or Acts of Parliamene’ themfelves,’ 
And, 5. The Brevia de Pirlidmento, which for 
the moft Part wére {uch as iffued for the. 
Wages of Knights and Burgeffes; but with 
chefe T fhall not meddle, = 


ai 


- Firft, As to the Summons to Parliament. 
Thefe Summons :to Parliament are not alf 
entred of Record in the Times of Hen. HE. 
and Edw: I. noné being extant: of Record 


. in'the Time of Hen TH. but that of: 49 Hen. 3. 
and hone in’ the Time of Ede. ¥. till the 


_ for the moft-patt extant-of Record, wiz. - Bs 


43 Edw. 1. But after that Year, they are 
Dorfe 


Ch.x: Common Lateef England. = 19, 
Dorfo Claus’. Rotylorum, in the Backfide of the: 
CloféRots ts 
_ Secondly,- As co the Rolls of Parliament, Rollsof 
Vik. 
An{wers. and. Tranfa@ions in _Parliamene, ™*% 
Thofe are generally and fucceflively extant 
of Record in the Zower, from 4 Edw. 3. 
downward till the End of the Reign of 
Edw. IV. Excepting only thofe Parliaments 
that intervened between the ift dnd the 
4th, a between thie 6th and the rich, 
of Edw. Il.. | | oe 


B 


‘27 


' 
or 
ce 


itry of the feveral Petitions, Parlia- | 


a 


But of thofe Rolls in the Times of Hen. TIL Many 


and Edw, I. aad Edw. JI. many are loft, 4 loft, ov. : 


few extant; alfo,: of the Time of Hen, I 


- [have not feen any Parliament Roll; and 


all thac J ever faw of the Time of Edw. I 
was one Roll of Parliament in che Receipt 
of the Exchequer of 18 Edw. 1. and thofe 
Proceedings and Remembranees which are 
in the Liber placitor’ Parliamenti in the Tower, 
beginning as I remember with the 2oth 
Year of Edw. I. and ending with the Par- 
liament of Carlifte, 35 Edw.1. And not con: 
tinued between thofe Years with any con- 
ftant Series ; but including fome Remem- 


~ brances of fome Parliaments in the Time of 


Edw. I. and others in the Time of Edw. IL 
_ Inthe Time of Edw. Il. befides the Rotulss 
Ordinationum, of the Lords Ordoners, about 
brew. 2. we have little more chan ché 
arliament Rolls of 7 & 8 Edw. 2. and 
what others ate interfperfed in the Parlia- 
ment Book of Edw.I above-mention’d, and, 
as I remember, fome fhorre Remembran-~ 
2? > as ces, 


| 


A&s,or: .-Fourthly, The-stacuces, or AGS Of Parlia- 
Stagutes: “ ment themfelves, “ Thefe fem; ag if. in the | 


Manner Statutes of thofe Times. But from‘near thé 
of Pafling beginning of. the Reign of Edw. Ill. cll 
anciently. very near the end of Hen. V1, they were 


Jater Troubles arofe,by this extra@ing of the ‘Sca- 
Time. ~ "= 7 / tute | 


Choa. Common Wet bf Engldad. 
tute eut of che Peticion and Anfwer ; about 


the ‘laccer énd of Hew. VI. and beginning of 
Ey. EV.: they: took a Cour to reduce 


em, even in the firft Inftanée, into the | 
. full and-compleat Form of Ads of Parlia. 
mient, which was profecuted (or Entred) : 


commonly in this Form: Item gxedara Pasitio 
exbibita fuit in hee Parliamento formiam actus. is 
fe conitinens, Gre. ang’ abating chat Stile, the 
Method ftill contihues much the: fame, 
namely; That the entire A@ is: drawn up 
in Form, and fo comés to the King for hig 
Allene 275% 5 ae te 2, ws 

. The ancient Method of ‘ pafling A@s: of 
Parliament being thus declared, I fall now 


“ 


¥F 


= 
So et 
* 
’ 
“we TT Oe 
set ng ¢ 


give an Account touching thole A&s of Par- Statutes 
Hantent that are at this-Day extant of the extant. 


Times of Hen. III. Bdw. 1. and Edw. U. and 


_they are of rwo Sore, viz.-Some of them Two 


are extant of Record ; others are extant in Sorts. 


ancient Books and Memofrials, but. not of 


Record. ‘And thofe which aré extant of Re- 1. Of Re 


cord, are either Recorded in the propérand cord. 


natural Roll, vix. ‘the Statete Roll; or chey 
are entfed in fome other Roll, efpecially in 
the Clofe Rolls and Patent. Rolls, or in both. 
Thofe that are exrant, but not of Record, 
are fuch as tho’ they have fio Record ex- 
cant of them, but poffibly che fame is loft ; 
yet they are preferved in ancient Books 
and Monuments, and in all Times have!had 
the Reputation and Authority of: Aas of 
Parliament. = = wees | 


‘' For an A& of Parliamént niade’ wichin 


Time of Memory, lofes not its being ‘os 
z. - 


6 


4. Not of 
Record. 


he Diffow ofthe Chef 


 becanfe. not’ extant of Record, efpecially. 


if ic be-a general A@ of. Parliament. -For. 


of general Aéts ‘of Pasliament, the Courts: 


of Common Law are.to take Notice with.: 


out pleading of them; and fach A@s thalf 


never be put to be tried by the Record, up- 
on afi Ifthe of Nul tiel Record, but ic fhall be 
tried by the Court, who, if there be any. 
Difficulty or Uncertainty-touching it or the. 
right. Pleading of ic, are to ufe for cheir 
Information: ancient Copies, . Tranf{cripts, 
Books, ‘Pleadings and Membrials.co inforny 
themfelves, but not to admit the fame to 
be put in Iffiie by a Plea of Nul tiet Record. 

For, as fhall be fhewn hereafter, there are 


+r: Very many old Statutes which are admitted. 
..:.. and obtain. as fuch, tho’ there he, no Re- 


cord at this Day extant thereof, nor yet any 


- other written Eyidence..of the fame, bue, 


what is io a manner only Traditional, as 
namely, Ancient and Modern Books of 


":. Pleadings, and the ¢omton, regeived Opi- 
-  fhion and Reputation, and the Approbation 


of the Judges Learned in the Laws: For the 
Judges and Courts of Juftice are, ex Officio, 
(bound) to take Notice of pubjick Aas of 
Parliament, -and whether..they are truly. 
pleaded or not, and therefore thay are the 
Triers of them. But it is o¢herwile of. pri-, 


vate A&s of Parliament, for they may be 


put’ in Iffue, and tried’ by: the Record upon’ 


- ‘Nul tiel Record pleaded, unlefs they are pro~. 


duced Exemplified, as was done,,in. the, 
Prinie’s Cafe in my Lord: Cok’s 8th Rep. and’ 
see ss 7 . therefor¢ 

z ; 


-_ &- BRS. 2. ws SBS Re Se SR Ra 


| — 


Ch. 1. Cothinott Lain of England. == 7 


_ therefore the Averment of Nul tie! Record 


was refufed in that Cafe. | | 

The old Statutes or Acts of Parliament that 
are of Record, as is before faid, are entred ei- 
ther upon the proper Statute Roll, or fome 
other Roll in Chancery. | 
‘The firft Statute Roll which we have, is The firft 
in the Jower, and begins with Magna Charta, Statute 
and ends with Edw. III. and is called AMag- Roll. 
nws Rotulus Statutor. There are five other 
Statute Rolls in that Office, of the Times of 
Rich. II. Hen. 1V. Hen. V. Hen. VI. and 
Edw, IV. | | 

I fhall now give a Scheme of thofe Ancient 
ancient Statutes of the Times of Hem. III, Statutes 


Edw. 1, and Edy. WL. that are recorded in ofRecord. 


the firft of thofe Rolls or elfewhere, to the 
beft of my Remembrance, and according 
to thofe Memorials Ihave long had by 
MC, VIZ : 


Magna Charta. Magno Rot. Stat. membr. 49. 
@ Rot. Cartar, 28 E.1. membr. 16. 

Charta de Forefta. Mag. Rot. Stat. memb. 19. 
CG Rot, Cartar. 28 E.1. membr. 26. ca 

Sat.deGlouceftre. Mag. Rot. Stat. memb. 47. ° 

Weftm. 2. Rot. Mag. Stat. membr. 47. 

Weft. 3. Rot. Claufo, 18 E. 1. membr. 6. 

Winton. Rot. Mag. Stat. membr. 41. Reg. 
Claufo, 8 E. 3. membr. 6. Dorfo. Pars 2. Rot. 
Claufo, 5 R. 2. membr. 13. Rot. Paten. 25 E. 1. 
membr. 13, 3 

- De Mercatoribus, Mag. Rot. Stat. membr. 47. 


In Dorfo. : 
_ C De 


\ : 
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Che Witte» of the  Ch.x. 


De Religiofis. Mag. Rot. Stat. membr. 47. 

“Articuh Cleri. Mag. Rot. Stat. membr. 34. 
Derfo 2 Pars. Pat. E. 1. 2. membr. 34. 2 Pars 
Pat. 2 E. 3. membr. 15. 

De hits qui ponendi fant in Affifis. Mag. Rot. 
Stat. membr. 41. 

De Finibus levatu. Mag. Rot. Stat.memb. 37- 

De defenfione Furis liberi Parliam. Lib. Parl. 


E. 1. fo. 32. 


Stat. Eborum, Mag. Rot. Stat. membr. 32. 

De conjunclis infeofatis, Mag. Rot. Stat. 
membr. 34. | 

De Efcaetcribas. Mag. Rot. Stat. membr. 35. 
Dorfo, G Ret. Clauf. 29 E...1. membr. 14. 
Dorfo. | 

Stat. de Lincolne. Mag. Rot. Stat. mermb. 42. 

Stat. de Prifcis. Rot. Mag. Stat. membr. 33. 
In Schedula de libertatits perquirendw, vel Rote 
Clauf. 27 E. 1. membr. 24. 


Stat. de Attom Burnel. Rot. Mag. Stab 


membr. 46. Dorfo, Rot. Clauf. 11 E. 1. 
membre 2. a iG 
‘furamentuot Vicecomit. Rot. Mag. Stat. 
membr. 34. Dorfo, C Rot. Clauf. § E. 2. 
membr, 23. | 
Articuli Stat.Glouceftriea. Rot. Clauf. 2 E. 2. 


Pars 2. membr. 8. 


De Piftoribus & Braviatoribus. 2 Pars Clauf. 
vel Pat. 2. R.2. membr.29. 

De afportats Religiofor. Mag. Rot. Stat. 
membr. 33. 

Weftm. 4. De Vicecomitibus Gr Vividi cara 
Rot. Mag. Stat. membr. 33. In Dorfo. 

Confirmationes Chartarum. Mag. Rot. Stat. 
membr. 28. 

De 
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De Terris Templaviorum. Mag. Rot. Stat. 


memb. 31. in Dorfo, & Clauf. 17 E.2. membr. 4. 


— Létera patens fuper prifis bonorum Cleri. Rot. 
Mar. Stat. memlr.33. Is Dorfo. 2 
De Forma mittendi extratas ad Scaccar. Rot. 
Mag. Stat. membr. 36. & membr. 30. In Dor/d. 
Statutum de Scaccar. Mag. Rot. Stat. 
Statutum de Rutland. Rot. Clauf. 12 E. 1.° 
Ordinatio Forefte. Mag. Rot. Stat. memb. 30. 
© Rot. Clauf. 17 E. 2. Pars 2. membr. 3. 


According to a ftri& Inquiry made about 
30 Years fince, thefe were all the old Sta- 
tutes of the Times of Hen. III. Edw.1. and 
Edw, II. that Were then co be found of Re- 
cord; what other Statutes have been found 
fince, I know not. © ae a 

The Ordinance called Butlers, fot. the Batler's- 
Heir to punifh Waft‘in the-Life of the Ari- Ord 
ceftor, tho’. ic be of Record in the Parlia- "°° 
ment Book of Edw. I. yet -i¢ never was a 
Statute, nor never fo received, but only 
fomeé Conttitution of the King’s Council or 
Lords in Parliatnent, and which never ob- 
taind che Strength or Force of an A& of 
Parliament. - , 

Now thofe Statues that enfue, tho’ moft Ancient 
of ’em are unqueftionable Ads of Parlia- ag 
ment, yet are not of Record that I know of, Record. 
but only cheir Memorials -preferved ih 
ancient Printed and Manufcript Books of 
Statutes; yet they are ac this Day for che 
moft pare generally accepted dnd taken: ds 
Ads of Parliament tho’ fore of ’em are 
now antiquated, and of little Ufe, viz, 

C2 The 
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- Ehe iftow:0f the Char. 


The. Scatutes of Merton, Marlbridge , 


~ Weftm. 1. Explanatio Statuti Glouceftria, De 


Champertio, De vifu Frankplegii, De pane & 
Cervifia, Articuli Inquifitionis fuper Stat. de 
Winton, Circum/pecte agatw, De diftrittione Scac- 
carii, DeCon{pirationibus, De vocats ad Warrant. 
Statut. de Carliol, De Prerogativa Regs, De 
modo faciendi Homag. De Wardis & Releivis 
Dics Communes in Banco. Stat. de Bigamis, 
Dies communes in Banco in caf confimili, Stat. 
Hibernia, De quo Warranto, De Effoin calump- 
niand. ‘Fudicium colliftrigit, De Frangentibus 
Prifonar’. De malefattoribus in Parcis, De, Con- 
fultationibus, De Officio Coronatoris, De Proteétio- 
nibus, Sententia lata fuper Chartas, Modus 
levandi Fines. Statut. de Gavelet, De Militibus, 
De Vafto, De anno Biffextili, De appellatu, De 
Extenta Manerii,Compofitio Menfearumvel Com- 


“* putatioMenfarum. Stat. de Quo Warranto, Ordi- 


natio de Inquifitionibus, Ordinatio de Forefta, De 
admenfura Terre, De dimiffione Denarior. Statut. 
de Quo Warranto novum, Ne Reétor profternat 
arbores in Cameterio, Confuetudines C Affifa de 
Forefta, Compofitio de Ponderibus, De Tallagto, De 


 - wvifu Terra & fervitio Regs, Compofitio ulnarum 


e particarum, De Terrss amortizandis, Ditium 


~- . de Kenehworth,, &c. ee a 


_ From whence we may colled& thefe Two 
Obfervations, viz. . | 


: Fift, That ‘altho’ the Record it felf be 


hot extant, yet general Statutes made within 


‘Time of pow § namely, fince 1° Richardi 


Primi, do not lofe their Strength, if any au- 


thentical 


Chere Commot Late of England. Qt 
thentical Memorials thereof are in Books, 
and feconded with:a general: -received 
aoe attcefting and approving the’ 
ame. a 


Secondly, That many Records, even ‘of Many 
A&s of Parliament, have in long ‘Procefs ‘of A&s pf 
Time been loft, and poffibly-the Things P scar 
themfelves forgotten at this Day, which ™ 
yet in or near the Times wherein they were 
made, might caufe many of thofe authori- 
tative Alrerations in fome Things touching 
the Proceedings and Decifions in Law: 

The original Caufe of which Change being 
otherwife at this Day hid and unknown to 
us ; and indeed, Hiftories (and Annals) give | 
us an Account of the Suffrages of many Par. 
liaments,whereof we at this Time have none, 
or few Footfteps extant in Records or Ads 
of Parliament. The Inftance of the greac 
Parliament at Oxford, about 40th of Hen. IIT. 
may, among many others of like Nature, be 
a concurrent Evidence of this: For tho’ we 
have Mention made in our Hiftories of ma- 
ny Conftitutions made in the faid Parlia- ° 
ment at Oxford, and which occafioned much 
Tropble in the Kingdom, yet we have 
no Monuments of Record concerning 
that Parliament, or what thofe Conttitus 
tions were. 


And thus much fhall ferve touching thofe 
Old Statutes or Leges Scripta, or Acts of Par- 
ljament made in the Times of thofe three | 

| Cc 


3 Kings, 


a 


“The Hittow of the Chur. 


Kings, Hen. II]. Edy. T and Edw. II. Thofe 
thar follow in the Times of Edw. Ill. and 
the fucceeding Kings, are drawn down 
in a continued Series of Time, and are 
extant of Record in the Parliament Rolls, 


.. ,and in the Sratute Rolls, without any re- 
‘, markable: Omiflion, and therefore I fhall 
fo fay nothing of them. | 


CHAP. 


Ch. 2. Common Late of England. 


CHAP. IL. 


Concerning the-Lex non Scripta, i ¢ 
The Common or Municipal Laws of 
this Kingdom. | 


TS the former Chapter, I have given you 
a fhorte Account of that Part of the 
Laws of England which is called Lex Scripta, 
namely, Statutes or Acts of Parliament, 
which in their osiginal Formation are re- 
duced into Writing, and are fo preferv'd in 
their Original Form, and in the fame Stile 
and Words wherein they were firft made ; 
I now come to that Pare of our Laws ¢al- 
— Jed, Lex non Scripta, under which I include 
not only General Cuftoms, or the Common 
Law properly fo called, but even thofe 
more particular Laws and Cuftoms applica- 
ble to certain Courts and Perfons, whereot 
more hereafter. 
And when I call thofe Parts of our Laws 
" Leges non Scripte, Ido not mean as if all 
thofe Laws were only Oral, or communi- 
cated from the former Ages to the later, 
merely by Word. For all thofe Laws have 
their feveral Monuments in Writing, where- 
by they are transferr’d from on? Age to ano- 
ther, and without which they would foon. 
lofe alt Kind of Certainty : For as the Civil 
and Ganoh Laws have their Refponfa Pru- 
C 4 — dentyyny 
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The Com. 
mon Law 
confifts 
of - 


General 
‘Cuftoms, 


And pare 
ticular. 


Written 
in, Books, 
¢. 
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Hath its 
Force by 
Ufage. 
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dentum, Confilia &» Decifiones, i. e. their Ca- 
nons, Decrees, and Decretal Determina- 


‘tions extant in Writing; fo thofe Laws of 


England which are not comprized under the 
Title of A&ts of Parliament, aré for the moft 
part extant in Records of Pleas, Proceedings 
and Judgments, in Books of Reports, and 


‘Judicial Decifions, in Tra&tates of Learned 


en's Arguments and Opinions, preferv’d 
from anciene Times, and {till extane in 
Writing. : 

But I therefore ftile thofe Parts of the 
Law, Leges non Scripta, becaufe their Autho- 
ritative and Original Infticutions are not fet 
down in Writing in that Manner, or with 
that Authority that Ads of Parliament are; 
but they are grown into Ufe, and have ac- 
quired their binding Power and the Force 
of Laws by a long and immemorial Ufage, 
and by the Strength of Cuftom and Recep- 


_ tionin thisKingdom. The Matters indeed, 


and the Subftance of thofe Laws, are in 


Writing, but the formal and obliging Force 
and Power of them grows by long Cuftom 
and Ufe, as will fully appear in the enfuing 
Difcourfe. a, 

Now the Municipal Laws of this King- 
dom, which I thus call Leges non Scripta, are 
of a vaft Extent, and indeed include in their 


~ Generalty all thofe feveral Laws which are 


allowed, as the Rule and Dire¢tion of Ju- 

ftice and. Judicial Proceedings, and which 

are applicable to all thofe various Subjects, 

about which Juftice is converfant. I fhall, 

for more Order, and the better to guide 
: m 
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my Reader, diftinguifh them isto Two IsofTwe 
Kinds; viz. | 3, Kinds. 


Firf, The Common Law, as it is taken 
in its proper and ufual Acceptation. —_. 

Secondly, Thofe particular Laws appli- 
cable to particular Subjects, Matters or 
Courts, - | 


1. Touching che former, viz. The Com- 1. Com. 
mon Law in its‘ ufual and proper Accepta- mon Law. 
tion. This is that Law by which Proceed- Its Ex- 
ings and Determinations in the King’s Or- *"* 
dinary Courts of Juftice are direé&ed and 
guided. This direéts the Courfe of Difcents 
of Lands, and the Kinds; the Natures, and 
the Extents and Qualifications of Eftates ; 
therein alfo the Manner, Forms, Ceremo- 
nies and Solemnities of transferring Eftates 
from one to another: The Rules of Settling, 
Acquiring, and slp of Properties ; 
The Forms, Solemnities and Obligation of 
Contraéts ; The Rules and Diredtions for 
the Expofition of Wills, Deeds and Acts of 
Parliament. The Procefs, Proceedings, 
Judgments and Executions of the King’s 
Ordinary Courts of Juftice; The Limits, 
Bounds and Extents of Courts, and their 
Jurifdi@ions, The feveral Kinds of Temporal 
Offences, and Punifhments at Common , 
Law ; and the Manner of the Application 
of the feveral Kinds of Punifhments, and 
infinite more Particulars which extend them- 

Ives as large as the many Exigencies in the 
| . Diftri- 
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_ Diftribation of the King’s Ordinary Jultice 
requires. 

And befides thefe more common and ordi- 
nary Matters to which the Common Law 
extends, it likewife includes the Laws ap- 

licable to divers Matters of very great 
oment; and tho’ by reafon of that Ap- 
plication, the faid Common Law affumes 
_ divers Denominations, yet they are but 
Irs Deno- Branches and Parts of it; like as the fame 
mninati- Ocean, tho’ it many times receives a diffe- 
ons. =. rent Name from the Province, Shire, Ifland 
or Country to which itis contiguous, yee 
thefe are but Parts of the fame Ocean. — 
Thus the Common Law includes, Lex 
Prerogative, as tis applied with certain Rules 
to that great Bufinefs of the King’s Prero- 
gative; lo ‘tis called Lex Foreffe, as itis ap- 
plied under its {pecial and‘proper Rules to 
the Bufinefs of Forefts; fo it is called Lex 
Mercatoria, as it is applied under its proper 
Rules to the Bufinefs of Trade and Comerce; 
and many more Inftances of like Nature 
. may be given: Nay, the various and parti- 
. cular Cuftoms of Cities, Towns and Ma- 
nors, are thus far Parts of the Common Law: 
as they are applicable to thofe particular 
Places, which will appear from thefe Obfer- 
vations, wiz. gS. ; : 
Acs EffeAs * Fix, The Common Law does determine 
on partir what of thofe Cuftoms are good and rea- 
cular | : 
Cuftoms. fonable, and what are unreafonable and 
vaid.. Secondly, The Common Law gives 
to thofe Cuftoms chat ic adjudges reafon- 
able, the Force and Efficacy of their Obli- 
£ation, 
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gation. Thirdly, The Common Law. de- 
termines what is thac Continuance of Time 
that is fufficient to make fuch a Cuftom. 
Fourthly, The Common Law does interpofe 


- and authoritatively decide the Expofition, 


Limits and Extenfion of fuch Cuftoms. | 

This Common Law, though the Ufage, Notalter- 
Pra@ice and Decifions of the King’s Courts ee 
of Juftice may expound and evidence it, pre 
and be of great Ufe to illuftrate and ex- 


‘plain it; yet it cannot be.authoritarively 


altered or changed but by A@ of Parlia- . 
ment. But of this Common Law, and the 
Reafon of its Denomination, more at large . 
hereafter. | 7 

Now, Secondly, As to thofe particular Laws adly, Pare 
I before mentioned, which are applicable tiesler _ 
to particular Matters, Subjects or Courts : 549% Vi2. 
Thefe make up the fecond Branch of the’ 
Laws of England, which I include under the 
general Term of Leges non Scriptre, and by 


_thofe particular Laws, I mean the Laws 


Ecclefiaftical, and the Civil’ Law, fo far 
forth as.they are admitted in certain Courts, 
and certain Matters allow’d to the Decifion. 
of cthofe Courts, whereof hereafter. 
It istrue, That thofe Civil and Ecclefiafti- 1. Civil. 


cal Laws are indeed Written: Laws; The-2. Eccles 


Civil.Law being centain'd in their Pandedts, fattical. 
and the Infticutions of Fufinian, &e. (their 
Imperial Confticutions or. Codes anfwering 
to our. Leges Scripre, or Statutes.) And the 
Canon or Ecclefiaftical Laws contained for 
the moft part in the Capons and Conttitu- 
tions of Councils and Popes, ee in 

| their 
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their Decretum Gratiani, and the Drecretal 
Epittles of Popes, which make up the Body 
ot their Corpus Furis Canonici, together with 
huge Volumes of Councils, and Expofitions, 
Decifions, and Traétates of learned Civi- 
Jians and Canonitts, relating to both Laws ; 


fo that it may feem ar firft View very im- 


proper co rank thefe under the Branch of 
Leges non Scripta, or Unwritten Laws. 

Bue Ihave for the following Reafon rang’d 
thefe Laws among the Unwritten Laws of 
England, viz. becaufe it is moft plain, Thae 
neither the Canon Law nor the Civil Law 


have any Obligation as Laws within this’ 


Kingdom, upon any Account that the Popes 
or Emperors made chofe Laws, Canons, Re- 


{cripts or Determinations, or becaufe Fu- 


ftinian compiled their Corpus Furs Civils, 
and by ‘his Edié&s confirm’d and _publifh’d 
the fame as authentical, or becaufe this or 
that Council or Pope made thofe or thefe 
Canons or Decrees, or becaufe Gratien, or 
Gregory, Or Boniface, or Clement, did as much 
as in them lie authenticate this or thae 
Body of Canons or Coniftitutions; for the 
King of England does not. recognize any 
Foreign Authority, as fuperior or equal to 
him in this Kingdom, neither do any Laws 
of the Pope or Emperor, as they are fuch, 


_ bind here : But all che Strength that either 


— the Statute Laws of the Kingdom, or. = | 


the Papal or Imperial Laws have obtained 
in this Kingdom, is only becaufe they have 
been received and admitted either by the 
Confent of Parliament, and fo are part of 
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by immemorial Ufage and Cuftom in fome 

particular Cafes and Courts, and no other- 

wife, and therefore fo far as fuch Laws are 

received and allowed here, fo far they ob-: 

tain, and no further ; and che Authority and 

Force they have here is not founded on, or 

derived from themfelves ; for fo they bind 

no more with us than our Laws bind in 

Rome or Italy. But their Authority is founded ayoyeg 

merely on their being admitted and recei- by Ufige 

ved by us, which alone gives ‘em their Au- only. © 

thoricative Effence, and qualifies their Obli- _ 

gation. : 
And‘hence it is, That even in thofe 

Courts where the Ufe of thofe Laws is in- And con- 

dulged according to that Reception which cers by 

has been allowed ’em. If they exceed the neat 

Bounds of that Reception, by extending 

themfelves to other Matters than has been 

allowed ’em; or if thofe Courts proceed ac, 

cording to that Law, when it is controuled 

by the Common Law of the Kingdom: 


- The Common Law does and may prohibit - 


and punifh them; and it will not be a fuf- 
ficient Anfwer, for them to tell the King’s 
Courts, that ‘Fuffinian or Pope Gregory have 
decreed otherwife. For we are not bound 


_ by their Decrees further, or orherwife than 


as the Kingdom here has, as ic were, tranf- 
pofed the fame into the Common and Mu- 
nicipal Laws of the Realm, either by Ad- 
miffion of, or by Enadting the fame, which 
is that alone which can make ’em of any. . 
Force in England. I need not give Particu- 
lar Inftances herein; the Truth thereof is 
plain 
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plain and evident, and we need go no fur- 
ther than the Statutes of 24 H. 8. cap. 12. 
2§ H. 8. ¢c. 19,20,21. and the learned Notes 
of Selden upon Fleta, and the Records there 
cited ; nor fhall I fpend much Time touch- 
ing the Ufe of thofe.Laws in the feveral 
Coarts of this Kingdom: But will only 
briefly mention fome few Things concern- 
ing them. | : 

There are Three Courts of Note, wherein 
the Civil, and in one of them the Canon or 
Ecclefiattical Law, has been with certain 
Reftrictions allowed in this Kingdom, viz. 
1f. The Courts Ecclefiaftical, of the Bifhops 


’ and their derivative Officers. 2dly. The Ad- 


x. Eccle. 
fiaftical 
Courts. 


2 Kinds. 


miralty Court. 3d/y. The Caria Militarss, or 
Court of the Conftable and Marfhal, or 


Perfons comrhiffioned to exercife that Ju- . 
rifdiction. J -fhall touch a little upon each — 


of thefe. oo : : 
' Firft, The Ecclefiaftical Courts, they are 


of two Kinds, viz. 1/?. Such as are derived: 


immediately by the King’s Commiffion; 
fuch was formerly che Court of High Com- 
miffion; which tho’, wichout the help of an 
A& of Parliamenc, it could not in. Matters 


of Ecclefiaftical Cognizance ufe any Tem- 


poral Punifhment or Cenfute, as Fine, Im- 


 prifonment, Oc. Yet even by the Common 
_ Law, the Kings of England, béing delivered 


ftom Papal Ufurpetion, might grant a Com- 
miffion to hear and determine Ecclefiaftical 


Caufes and Offences, according to the 


King’s Ecclefiaftical Laws, as. Casdry’s 
Cafe, Cook's sth Report. 2d/y. Such as are 
not 
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not derived by any immediate Commiffion 
from the King; but the Laws of England 

have annexed to certain Offices, Ecclefiafti- 

cal Jurifdiation, as incident to fuch Offices : 

Thus every Bifhop by his Ele@ion and Con- 

firmation, even before Confecration, had 

Ecclefiaftical JurifdiGion annex'd to his Of- 

fice, as Fudex Ordinariws within his Diocefe; 

and divers Abbots anciently, and moft: 
Archdeacons at this Day, by Ufage, have. 


had che like Jurifdi@ion within certain* 


Limits and Precin@s. ) 


an 


Bur altho’ thefe are ‘fudices Ordinarii, and Their Ju- 


have Ecclefiaftical Jurifdi@ion annex’d to * 


theic Ecclefiaftical Offices, yet this Jurif- 


rived from the Crown of England: For 
there is no External Jurifdiaion, whether 
Ecclefiefttical or Civil, within this Realm, 
but what is derived from the Crown : It is 
true, both anciently, and at this Day, the 
Procefs of Ecclefiaftical Courts runs in the 
Name, and Iffues under the Seal of the 
Bifhop ; and that Practice ftands fo at this 
Day, by Vertue of feveral Aé&s of Parlia- 
ment, too long here to recount. But that 
is-no Impediment of their deriving their 
Jurifdiaion from the Crown; for till 27 H. 8. 
cep. a4. the Procefs in Counties Palatine 
ran in the Name of the Counts Pala- 
tine, yet no Man ever doubted, but chat 
the Palatine Jurifdidtions were deriv’d from 
the Crown. 
Touching the Severance of the Bifhops 
Confiftory from the Sheriff’s: Court: = 
é the 


i{diGtion 
sober 
-_diGion Ecclefiattical in Foro Exteriori is de- £2" ™* 


34 


Ecclefia- 
ftical Ju- 
rifdiction 
of Two. 
Kinds. 


ft. Cri- 
sninal, 
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the Charter of King Wil. 1. and Mr. Seldén’s 
Notes on Eadmerus. a ats . 
Now the Matters of Ecclefiaftical Jurif- 


dition are of Two Kinds, Criminal and: 


Civil. : 

The Criminal Proceedings extend to fuch 
Crimes, as by the Laws ofthis Kingdom are 
of Ecclefiaftical Cognizance ; as Herefie, For- 
‘nication, Adultery, and fome others, where- 
in their Proceedings are, Pro Reformatione 
‘Morum.& pro Salute Anime; and the Reafon 
why they have Conuzance of thofe and the 


‘like Offences, and not of others,.as Mur- 


ther, Theft, Burglary, ec. is not fo much 
from the Nature of the Offence (for furely 


the one is as much a Sin-as the other, and 


ad. Civil, 


therefore if their Cognizance were of Of- . 


fences quatenas peccata contra Deum, it fhould 
extend toall Sins whatfoever, ic being 
againft God’s Law). But the true Reafon 
is, becaufe the Law of the Land has in- 
dulged unto that Jurifdi@ion the Conu- 
zance of: fome Crimes, and not of others, 
The Civil Caufes committed to their Cog. 


nizance, wherein the Proceedings are ad In- 


ftantiam Parts, ordinarily are Matters of 


Tythes, Rights of Inftitution and InduQi-- 


on to Ecclefiaftical Benefices, Cafes of Ma- 


trimony and Divorces, and Teftamentary 
Caufes, and the Incidents thereunto, as In- 
finuation or Probation of Teftaments, Con- 


troverfies touching the fame, and of Lega-. 


cies of Goods and Monies, éc. . 
Altho’ de Fure Communi the Cognizance 
of Wills and Teftaments does not belong 
3 to 


Ch. 2. omtttion Labi of England. gg. 


‘to the Ecclefiaftical Court, but ro the Tem- 


poral or Civil JurifdiGion; yet de Confucta~ 
dine Angliee pertinet ad Fudices Ecclefiafticosy - 
as Linivood himfelf agrees, Kxercit. de Tefta- 
ments, cap. 4. in Gloffz. So chat icis che Cu- — 
ftom or Law of England chat. gives che Ex- 
tent and Limits of their external Jurifdi-  <¢y 
ion in Foro Contentiofo. te te 
The Rule by which they proceed, is the They Ufe 
Canon Law, burt nor in its full Laricude, the Canon 
and only fo far as ic {tands uncorrected, ei- “*™* 
ther by contrary Acts of Parliament, or the 
Common Law and Cuftom of England ; for 
there are divers Canons made in ancient 
Times, and Deecretals of the Popes that 
never were admitted here in Englahd, and 
Aobiaperritel in relation to, Tythes; many 
hings being by our Laws Privilede’d from 
Tythes, which by the Canon Law are 
chargable, (as Timber, Oar, Coals, ec). 
without a Special Cuftom fubjeting them _ 
thereunto. | | | 
Where the Canon Law, orthe Styles Curie, AadCivit, 


is filenc, the Civil Law istaken in asa Di- 
rector, efpecially in Points of Expofition 
and Determination, touching Wills an 

gacies. - = | 

Buc Things that are of Temporal Cogni- Not to 
wzance only, cannot by Charter be deliver- judge of 
ed over to Eccelefiaitical Jurifdidion; nor be Fait 
judged according to ithe Rules.of the Canon a 
or Civil Law, which is alind Exatten, and 
mot competent to the Nature of Things of 
€ommon Law Cognizance: And therefore, 


Mic. 8 H: 4. Ret. a Rege, when the 
a 
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Privi- 
ledge of 
the Uni- 
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Chancellor of Oxford proceeded according 
to the Rule of the Civil Law in a Cafe of 
Debt, the Judgment was reverfed in B: R.. 
wherein the Principal Error afligned was, 
becaufe they proceeded per Legem Civilem ubi 
euilibet ligews Domini Regu Regni {ui Anglia in 
guibufcunqne placitis © querelis infra boc Reg. 
num falls & emergentibus de fure tracari debet 
per Communem Legem Anglie ; and altho King 
H. 8. 14 Anno Regni fui, granted to the Uni- 
verfity a liberal Charter to proceed accord- 
ing’ to the Ufe of the Univerfiry, viz. By 
a Courfe much conform’d to the Civil Law ; 
yet that Charter had not been fufficient to 
have -vearranted fuch Proceedings. without 
the Help of an A& of Parliament. And 
therefore in 13 Eliz. an A@ paffed, where. 


_ by that Charter was in effe@ ena&ed; and 


tis thereby that at this Day they have a 
kind of Civil Law Proceedure, even in 
Matters that are of themfelves of Common 
Law Cognizance, where either of the Par- 


__ ties to the Suit are priviledg’d. — 


Sentence 


enforced. 


The Coertion or Executien of the Sen- 


tence in Ecclefiaftical Courts, is only by 
Excommunication of the Perfon contuma- 
tious, and upon Significagion thereof into 
Chancery, a Writ de Excommunicato' capiendo 
iffwes, whereby the Party is imprifoned cill 
Obedience yielded to the Sentence. But 
befides this Coertion, the Sentences of the 


_Ecclefiaftical Courts touching fome: Mat- 


ters do introduce a real Effe&, without 
any other Execution; as a Divorce, a Vixculo 
Matrimonii for the Caufes of Confanguinity, 
. : ae | Pre- 
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Precontraé, or Frigidiry, do indiicea legal 


Diffolution of the Marriage ; fo a Sentence -- 
of Deprivation from an Etclefiaftical Bene- - 
fice, ‘does by Vertue of the very Sentence, 


without any ether Coertion of Execution, 


introduce ‘a full Determination of the Inte- 


reit of che Perfon deprived. © 
And: thus much’ concerning the Ecclefia= 
‘ftical Courts; and the Ufe of the Canon 
and Civil Law in them, as they are che 
Rule and Direétion of Proceedings therein. 

Secondly, The Second Special JurifdiGtion 


adly. The 


wherein the Civil Law is allow’d, at leaft Admiral 
asa Director or Rule in fome Cafes,” is the Jurifdi&ti- 


Admiral Court or Jurifdi@ion. This Jurifi 


On... 


diction is derived alfa ftom the Crown of | 


England, ether immediately by Commiffion 
from the King, or mediately, which is fe 


_ eral Ways, either-by Commiffion from the 


Lord High Admiral, whofe Power - and 
Conftitution is by the King, or by the 


Charters granted to particular Corporations . 


bordering upon the Sea, and by: Commif< 


fion from them, or by Prefcription, which 
neverthelefs in Prefumption of Law. is.de- 


rived at firft from thé Crown by Charter | 


not now extant. 2 38 

The Admiral Jurifdiaion is of Two Kinds, 
wiz, Furifdictio Voluntaria, which is‘no other 
‘but the Power of che Lord High Admiral, 
as the King’s General at Sea over his Fléets’. 


Or ‘furifditio Contentiofa, which is that Power 


of Jurifdi@ion which the Judge of the ‘Ad: 
mirtalty-has in Foro Contentiofo; and’ whac I 
have'to fay-is of cais facet JurifdiQion, .-< 
Pe | D 2 Th: 
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The Jarifdidion of the Admiral Court, 


How Re- as to the Matter of it, is confined by the 
ftrained. Laws of this Realm to Things done upon 


The 
Ground 
of its 
Autcho- 
rity. 


the High Sea only ; as Depredations and 


Piracies upon the High Sea; Offences of 


Mafters and Mariners upon the High Sea ; 
Maritime Contraés made and to be exe- 
cuted upon the High Sea; Matters of Prize 
and Reprizal upon the High Sea. But 
touching Contra@s or Things made within 
the Bodies of Englifh Counties, or upon the 
and beyond the Sea, tho’ the Execution 
thereof be in fome Meafure upon the High’ 
Sea, as Charter Parties, or Contras made 
even upon the High Sea, touching Things 
that are not in their own Nature Maritime, 
as a Bond or Contra& for the Payment of 
Money; fo alfo of Damages in Navagable 
Rivers, within the Bodies of Counties, 
‘Things done upon the Shore at Low- Water, 
reck of the Sea, @ce Thefe Things be-. 
long not to the Admiral’s Jurifdi@ion : And 
thus che Common Law, and the Statutes of 
83 Rich.2. cap. 15. 15 Rich.2, cap. 3. confine 
and limie their Jurifdi@tion to Matters Mari- 
time, and fuch only as are done upon the 
High Sea. | re 
This Court is not bottom’d or founded 
upon the Authority of the Civil Law, bue — 
has both its Power and Jurifdi@ion by the 
Law and Cuftom of the Realm, in fuch 
Matters as are proper for its Cognizance; 
and this appears by their Procefs, viz. The 
Arreft of the Perfons cf the Defendants as 
well as by Attachment of their Goods ; | _ 
) pa 
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. 


a a en tn i i i i ee ee ee 


—~»> TE. en wa FF Gs WTC WO CH - 


Ch. 2. Common Late of England. 39 


likewife by thofe Cuftoms and-Laws Mari- . * 
time, whereby many of their Proceedings — 
are dire@ted, and which are not in many 
Things conformable co the Rules of the 
Civil Law; fuch are thofe ancient Laws of 
Oleron, and other Cuftoms introduced by 
the Practice of the Sea, and Stile of the 
Court. a a2 | 
Alfo, The Civil Law is allowed to be the 
Rule of. their Proceedings, only fo far as 
the fame is not contradi@ed by ‘ the Statute 
of this Kingdom, or'by thofe Maritime 
Laws and Cuftoms, which in fome Points 
have obtain’d in Derogation of the ‘Civil 
Law: But by the Statute 28 Hen. 8. “cap, 19. 
all Treafons, Murders, Felonies,done onthe , 
High Sea, or in any Haven, River, €reck, 
PRore.-or Place, ‘where the Admirals have, 
or pretend to have Jurifdi@ion, aré to be ~ 
determined by the King’s Commiffion, as 
if the “Offences were done at Land, ac- 
— to the Courfe of the Common 
“ Kad:thus much hall ferve touching the 
‘Court’ ‘of . Admiralty; and the Ufe of the 
Civil Law therein. | - : 
Thirdly, The Third Court, wherein the 3. The 


co. ee 
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. ItsJurif/ - The. Matter of their JurifdiGion is de- 
dition. “clared and-limited by the Statutes of 8 R. 2. 
CoP. §: 13 R. 2. cap. 2. ‘And not.only by 
thofe ,Statutes, but more by the very Com- 
mon Law..is their Jurifdidion declared and 


‘ a] ~~ . 


limited as follows, viz... . bias! 
Negativee Firff, Negatively: They are not to mede 
ly. + dle with any Thing determinable by the 
Common Law : And therefore, in‘as much 

as Matter, of Damages, and the; Quahtiry - 

and Determination thereof, is of that Conus 

zance ; the Court of Conftable’ and Mar- 

fhal cannot, even in fuch Suits as are pre- 

per for theic Conuzance,. give Damages 
againit the Party convicted before them, 

and at moft can only order Reparation-in 

_ Point of Honour, as. Mendacium ibi.ipft im~ 
ponere: Neither can they, as to the Point of 
Reparation, in Honour, hold Pleaiof any 

fuch Words or.Things, wherein the -Party 
ae by the Courts of the Common, 


, Ww. | ee 
 Affirrnae . Secondly,. Affirmatively : Their Jurifdiétion 
tively. extends to Matters of. Arms and Matters of 


War, viz. 


os. . Firf, As tq Matters of.: Arms .( or Hes 
’.. vraldry ), the Conftable and. Marfhal: had 

7 Conuzance .thereof, iz. ——- the 
Rights of Coat-Armour, Bearings, Crefts, 

- Supporters, Pennons, &c. And alfo touch- 

ing the Rights of Place and Precedence, in 

.Cafes where either A@s of Parliament or 

the King’s Patent (he: being the Hounte” 

@ 
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of Honour) have not alteady determined ir, 
for in fuch Cafes they. have no Power to al- 
ter it.. Thofe Things. were anciently al- 
lowed to the Conuzance of the Conitable Offic of 
and Marfhal, as having fome Relation to Congable 
Military Affairs; but fo reftrain’d, that and Mar-_ 
pad were only to determine the Right, fhal, 
and give Reparation to the Party injured 
in Point of Honour, but not to repair-him 
in Damages. . 

But; Secondly, As to Matters of War. The 


-Conftable and Marfhal had a double Power, 


Ui. 
1. A Minifterial Power, as they were 


‘Two great ordinary Officers, anciently, in 


the King’s Army ; the Conftable being in 


-Effe& the King’s General, and the Marfhal 
‘was imployed in marfhalling the King’s 


Army, and keeping the Lift of the Officers 
and Soldiers therein; and his Certificate 
was the Trial of thofé whofe Atrendance 


‘was requifite, Vide Littleton, §. 102. 


Again, 2. The Conftable and Marthal 


had alfo.a Judicial Power, or ,a Coure 
‘wherein feveral Matters were determina- 
ble’: As.1#, Appeals of Death or Murder 
‘committed beyond the Sea, according to 
‘the Courfe of the Civil Law. 2dly, The | 
-Rights of Prifoners taken in War. 34/y, The 


Offences and Méifcarriages of Soldiers, 


‘contrary. to the Laws and Rules of the Ar- 


my : For always preparatory to an actual og 


‘War, the Kings of’ this; Realm, by Advice 


of the Conftable (and Marfhal), were ufed 
to compofe a Book ot Rules and Orders: for 
oe C4 the 
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the due Order and Difcipline of cheir Offi- 


~ cers and Soldiers, rogether with certain 


Penalties on the Otfenders:; and this was 
called, Martial Law We have extant in 
the Black Book of the Admiralty, and elfe- 
where, feveral Exemplars of fuch Military 
Laws, and efpecially that of the 9th of 
Rich.2. compofed by the King, ‘with the 
‘Advice, of the Duke of Luscafer, and 
others. | | 


But touching the BufinefS of Martial Law, 


thefe Things are to be obferved, wis. 


Firft, That in Truth and Reality it is not 
a Law, but fomething indulged rather than 


allowed as a Law;.the Neceflity of Go- 


vernment, Order and Difctpline in an Ar- 
my, is that only which can give thofe Laws 
a-Countenance, Quod enim Neceffitas cogit 
‘defendit. a ee 

-- Secondly, This indulged Law was only to 
extend to Members of the Army, or to 
thofe-of the oppofice Army, and never was 
fo much indulged ‘as intended to be (exe- 
‘euted or) exercifed upon others; for others 
‘who-were not lifted under the Army, had 
‘no Colour of Reafon to be bound by Mili- 
tary Confticutions, applicable only to the 
‘Army ; whereof chey were nor Parts, but 
‘they were cto be orderd and govern’d ac- 
cording to the‘Laws:to which they were 
{ubje@, thoughit were a Time of War. 
‘Thirdly, That the Exercife of Martial 
Law, whereby any Perfon fheuld lofe his 


Life or Member, or Liberty, may not ‘be 


Per 
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permitted in Time of Peace, when the 


Kings Courts are open for all Perfons to — 


receive Juftice, according to the Laws of 


the Land. This is in Subftance declar.d by 


ee Petition of Right, 3 Cur. 1. whereby 
uch Commiffions and Martial Law. were 
repealed and declared to be contrary to’ 
Law: And accordingly was that famous 


— Cafe-of Edmond Earl of Kent ; who being 


taken ‘at Pomfret, 15 Ed. 2. the ‘King and 


divers Lords proceeded to. give. sentence 


of Death againft hin, as in a kind of Mi- 
licary Coure by a Summary Proceeding ; 
which Judgment was afterwards in 1 Fd, 3. 
severs-d in Parliament: And the Reafon of 
thac Reverlal ferving to che Purpofe in 
diand, I fhall here pee it as entered in the 
Record, vig.” : i. ce 


Lyod_ cum quicung; amo ligeus Domini Regis 


pro Sadstionibus, Cc: tempore paces captas oO in 
quacung; Curia Domini Regus dutius fucrit de 


ejufmodi Seditionibus & aliw Felonis fibi —— 


acbet 


per Legem & Con/uctudine Regni arrcéturs 


. & ad Re/ponfionem adduci, Et inde per Commu- 


nem. Legem, antequam-fuerit Morti udjudicond 
{ triavi) Orc. Unde cum notorium fit © mani~ 
Serum quod totum tempus quo impofitum fuit d- 
dem Comiti propter Mula & Facinora feciffe, aid 


4 


Sem pus in: quo captwus fuit -& in quo Morti adju- 7 


@icotus fuit, fuit tempus Pacu-maxime, Cum 


totum tempus predictum low Cancellaria o 4 it ies 


plac. Curie Domini Regus apertae fuer’ in quibus 


| guilibet Lex fiebatur ficus fiert confwevit, Nec.idem 


Dominus Rex unquam tempore silo cum wexille 
ce 2 2 ae | explicatas 


4a 


Prehemi- 
nence of 
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explicates Equitabat, &c. And accordingly 
the Judgment was reversd ; for Martial 
Law, which is rather indulg’d than allowed, 
and that only in Cafes of Neceflity, in 
Time of open War, is not permitted -in 
Time of Peace, when the ordinary Courts 
of Juftice are open. a 


In this Milicary Court, Court of Ho-. 


nour, or Court Martial, the Civil Law hag 
been ufed and allowed in fuch Things. as 
belong to their Jurifdi@ion ; as the Rule or 
‘Dire&ion of their Proceedings and Deci- 
fions, fo far forth as the fame is not-con- 


trouled by the Laws of this Kingdom, and 


thofe Cuftoms and Ufages which have ob- 
tain’d in England, which even in Matters of 
Honour are in fome- Points derogatory ta 


the Civil Law. Bue this Coure has been, — 
‘long difufed upon great Reafons, 
And thus I have given a brief Profpea of 


thefe Courts and Matters, wherem che 
Canon and Civil Law has been in fome 
‘Meafure allowed, as the Rule or Direction 
‘of Proceedings or Decifions: But although 
in thefe. Courts and Matters the Laws of 
England, upon the Reafons and Account be- 
fore expreffed, have admitted the Ufe and 
Rule of the Canon and Civil Law; yet even 
herein alfo, the Common Law of England 
has retain'd thofe Signa Superioritats, and the 
Preference and Superintendence in relati 

to thofe. Courts: Namely, ae 


rf. As. the Laws and Statutes of the 
Realm have prefcribed tothofe Courss their 


Bounds - | 
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Bounds. and Limits, fo the Courts of Com- 
mon Law has the Superintendency over 
thofe Courts to keep them within the Li- 
mits and Bounds of their feveral Jurifdi- 
étions, and to judge and determine whether 


they have exceeded thofe Bounds, or not; - 


and in cafe they do exceed their. Bounds, 
the Courts at Common Law iffue their 


- Prohibitions to reftrain them, directed ei- 


ther ro the Judge or Party, or both: And 


_alfo, in cafe they exceed their Jurifdi@ion, 
_ the Officer that executes the Sentence, and 
in fome Cafes the Judge that gives it, are 


unifhable in the Courts at Common Law ; 
ametimes at the Suit of the King, fome- 


times at the -Suit. of the Party, and fome- 


times at the Suit of both, according to the 


_ Variety and Circumftances of the Cafe: 


2dly. The Common Law, and the Judges 
of the Courts of Common Law, have the 
Expofition of fuch Statutes or Ads of Par- 
liament as concern. either the Extent of the 
Jurifdi@ion of thofe Courts (whether Ec- 
clefiaftical, Maritime or Military ) or the 
Matters depending before them; and there- 
fore, if thofé Courts either refufe to allow 
thefe A@s'of Parliamént, .or expound them 
in any other Senfe than is truly and properly 
the Expofition of them, the King’s Great 
Courts of the Common Law (who next 
under the King and his Parliament have 
the Expofition of thofe Laws) may prohibit 
and controul chem. | 
. And thus much touching thofe Courts 
wherein the Civil and Canon Laws - = 

owe 
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lowed as Rules and Directions under ‘the 


‘Reftri@ions above-mentioned: ‘Touching’ 


which, the Sum of the Whole is this : 
Firf, That the Jurifdi@ion exercifed in 


thofe Courts is derived from the Crown of 


Englend, and thar the laft Devolution is to 
the King, by Way of Appeal. » a 
Secondly, That although the Canon or 
Civil Law be refpedctively allowed as the 
Dire&ion or Rule of their Proceedings, 
be that is not as if eicher of thofe Laws 
had any original Obligation in -England, 


eather as they are the Laws of Emperors, 


Popes, or General Councils, but only by 
VYerme of their Admiffion here, which is 


evident ; for that thofe Canons or Imperial 


Conftitutions which have not been received 
dete. do not bind ; and alfo, for that by fe- 
‘eral. contrary Cuftoms and Stiles ufed here, 
many of chofe Civil and’ Canon Laws. are 
comptrouied andderogated: = =) 
birdy, That alchough thofe Laws are 
admitted in fome Cafes in thofe Courts, yer 
they are but Leges (ub graviori Lage; and the 
Cammon Laws. of this Kingdom have ever 
e@btain-d and retain'd the Superintendency 
over them, and thofle Signa Superioritats be~ 
fore-méntioned, for the.Honour’ of the 


‘ing and che Common Laws of England. 
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| CHAP. Hl. 
Concerning the Common Law of England, 
sts Use and Excellence, and the Resfos 


of sts Denomination. 


Come now to that other Branch of our 
Laws, the common Municipal. Law of | 
this Kingdom, which has che Superinten- 


dency of all thofe other particular Laws 
ufed in the before-mentioned Courts, and 
is the common Rule for the Adminiftration 
of common Juftice in this greac Kingdom; 
of which it has been always tender, an 

there is great Reafon for it; for ir is not 


| — a very juft and excellent Law inie 
» but ic is fingularly accommodated to - 
the Frame of the Englifh Government, and. 


fel 


to the -Difpofition of the Englijfh Nation, 
and fuch as by a long Experience and Ufe 
is as it, were incorporated into their very 


_ Temperament, and,.in a manner, become 


the Complexion and Contftitution of the 
Exglifh Commonwealth - | 
[Infomuch, that even as in the natural Body 


43. 


the due Temperament and Conftitutiondoes _ 


by Degrees work out thofe accidental Dif 
eafes which fometimes happen, and do re- 
duce the Body to its juft State and Confti- 
tution; fo when at me Time ee the 
Bjxors, Diftempers or Ini en or 


ae 


niquities of 
‘ filmes, 


/ 
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Times, the Peace of the Kingdom, and 


_ right Order of Government, have received 


Interruption, the Common Law has wafted 
and wrought out thofe Diftempers, and re- 
duced the Kingdom to its juft State and 
Temperament, as our prefent (and former) 
Times.can eafily witneds. 3 
This Law is that which afferts, ' main- 
tains, and, with all imaginable Care, pro- 
vides for the Safety of the King’s Royal Per- 
fon, his Crown and Dignity, and all his juft _ 
Rights, Revenues, Powers, Preropativesand 
Government, as che great Foundation oa 
der God) of the Peace, Happinefs, Ho- 


nour and Juftice, of this Kingdom ; and 


the Law is alfo, that which declares and 
afferts the Rights and Liberties, and the 
Properties of the Subje@ ;- and is the juft, 
known, and common Rule of Juftice and - 
Right, between Man and Man, within this 
Kingdom. © - | 

- And from hence it is, thae the Wifdom 
of the.-Kings of ‘England, and their great 
Council, the Honourable Houfes of Parlia- 
merit, have always been jealous and vigilant 
for the Reformation of what has been at 
any Time found -defe@ive in ir, and foto 
remove all fuch Obftacles as might obftru@ 
the free Courfe of it, and to fupport, coun- 
tenance and encourage the Ule of it, as 
the beft, fafeft and trueft Rule of Juftice in 
all Matters, as well Criminal as Civil. 
_ I fhould be too Voluminous to give thofe 
feveral Inftances chat occur frequently in 


_ the Statutes, che Parliament Rolls, “and 
ane eee 2 . : 


Par- 
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Parliamentary Petitions, touching this Mat- 
ter; and fhall therefore only inftance in 
fome few Particulars in both Kinds, 
viz. Criminal and Civil: And Firft, in 
Matters Civil. | : 


— Inche Parliament 18 Ed. 1. In a Petition 1. Civil 
in the Lords Houfe, touching Land between Cafes. 


Hugh. Lowther and Adam Edingthorp: The — 
Detendantalledges, That if che Title fhould 

in this Manner be proceeded in, he fhould 
lofe the Benefit of his Warranty; and alfo, 


thar the Plaintiff, if he hath any Right, 


hath his Remedy at Common Law by 
Affize of Mortdanceffor, and therefore de- 
mands Judgement, Si de Libero Tenemento de- 
beat bic fine brevi Refpondere ; and the Judg- 
ment of the Lords in Parliament thereupon 
is entered in thefe Words, viz. Et quia altio © 
-de preditto Tenemento petendo CG» etiam {uum re- - 
cuperare, fiiquid babere debeat vel polit eidem 


Ade per Affifam mortis Antecefforis competere 


debet nec eff juri confonum vel bactenws in Curia 
ifta ufitat’ quod aliquis fine Lege Communi, & 


_ Brevi de Cancellaria de libero Tenemento {uo re- 


{pondeat & maxime in Cafu ubi Breve de Cancel- 
Laria Locum babere poteft, dittum ef prafato 
Ade quod fibi perquirat per Breve de Cancellaria, 
fi foi viderit Expederire. an : 
Rot. Parl. 13 R.2. N° 10. Adam Chaucer 
preferred his Petition to the King and Lords 
‘in Parliament, againft Sir Robert Knolles, to 
be relieved touching a Mortgage, which he 
{uppofed was fatisfied, and co have Rettiru- 
‘tion of his Lands. The Defendant appeared, 


and upon the feyeral Allegations on both 


Sides, 


a8 
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Sides, the Judgment is thus entered, viz. Et 
apres les Raifons & les Allegeances de Pun party 
del autre, y fembles a Seigneurs du Parlement 
que le dit. Petition ne eftoit Petition du Parlement, 
deins que le mttier en icel comprize douit eftre 
difcufs per le Commune Ley. Et pur ceo agard 
fuit que le dit Robert iroit eut fans jour & que 
be dit Adam ne prendroit rien per fa {uit icy, eins 
que il {ueroit per le Commune Ley fi il luy fembloit 
cco faire. Where we may note, the Words 
are — eftre, and not Poet eftre difcuffe pet | 
ley Oo a ae 


Rot. Parl. 50 Ed. 3. N° 43. A Judgmene 
being given againit the Bifhop of Norwich, 
for the Archdeaconry of Norwich, in the 
Common Bench, the Bifhop petitioned the 
Lords in Parliament, that the Record mighe 
be brought into that Houfe, and to be re- 
verfed for Error. Ee quoy a luy eftoit finalement 
Refponds per common Aljent des ils les Fuftices que 
fi Error 9 fuft fi alcun a fine force per te Ley de 
Angleterre tiet Error fuit votre en Parlement 
immediatement per voy ae Error ains en Bank le 
Roy, & en nul part ailbors, Maw fi le Cafe ave- 
soit que Error fu/t fait en Bank le Roy adonque ceo 

erra amendes en Parlement. 

And let any Man but look over the Rolls 
of Parliament, and the Bundles of Petitions 
in Parliament, of the Timesof Ed.I. Ed. Il. | 
Ed. lil. Hen. IV. H.V. & H. VI. he will find 


Hundreds of Anfwers of Petitions in Par- 


ligment concerning Matters determinable 
at Common Law, endorfed with Anfwers 


to this, or the like Effect, wiz. Suez vows a le 
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Conwuve Ley; fequatur 2d Corgmunem Legem ; Anfwers 
Perquivat Breve in Cancalleria fi fbi viderit ex-0f Petis 
padace 3 ne of Petition du Parkmoy; Mandeur pon 
ie Petitio ie Cancelarisw, vd Cessellario, vel ene. 
“Suficigris de Banco, vel Thefaurario & Barasi- 
iss de Scaccerio, and the like. | 
And thefe swere not-barely upon.the Bene 
iplacita of the Lords, but were De jure, as 
appears by thofe former Judgments. givenin | 
,the -Lords Haufe in Parliament; and the 
Realon is evident: inf, Becaufe if fuch a 
Courfe of Extraordinary Proceeding thauld 
¢ bad before the Lords in the firft Inftance, 
the .Party fhould lofe the ‘Benefit of his 
Appeal by Writ.of Error, according as the 
:Law allows ; and thac isthe Reafon, why 
_ seven in a. Writ of Error, or:Petition of Er- 
wor upon a Judgment in any inferior Court, 
ir. cannat go per Seltum into Parliament, till 
at has paffed:the Court of Ring’s-Bench ; for 
that che EFirft Appeal is.thicher. Secandly, 
WRecanfe.the Subject would: by that Means 
-dofe shis Trial ger Pares, and confequently , 
ids Attaint, jin’ cafe of a Miftake in Pointe 
of fue or Damages: To both which he is 
entitled by Law. — | 
_ And althongh fome.Petitions.of this Na- 
#ere: have. been. derermined in that Manner, 
_ «yet. ic-has heen (generally). when the Excép- 
ition has.not been :ftarted, .or at leaft nor in- 
rfifted upon : And One: Judginent in :Parlia- 
iment, that. Cafes of that Nature ought.to 
bedetermiined according tothe Courle of the 
‘Cammon Law, is of greater Weight than 
many Cafes to the contrary, wherein the 
E Queftion 
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Queftion was not ftirred : Yea, even tho’ 


_ iefhould be ftirred, and the contrary affirm’d 
. upon a Debate of che Queftion, becaufe 


preater Weight is to be laid upon the Judg- 
ment of any Court when it is exclufive of 
its Jurifdiction, thax upon a Judgment of 


‘the fame Court in Affirmance of it. 


2. Crimi 


nal Cafes.- 


Now as‘co Matters Criminal, whether 
Capital or not, they are determinable by the 
Common Law, and not otherwife ; and in 


« Affirmance of that Law, where the Statutes 
. Of Magna Charta, cap. 29. 5 Ed. 3. cap. 9. 
. 25 Ed. 3. cap. 4. 29 Ed. 2. cap. 3. 27 Ed. 3. 


cap. 17. 38 Ed. 3. cap. 9. &-40 Ed. 3. cap. 3. 


The Effect of which is, That no Man fhall 


be put out-of his Lands or Tenements, or 
- be imprifoned upon any Suggeftion, unlefs 
_ ie be by Indi€tment or Prefentment of law- 
. ful. Men, or by Procefs at Common Law. 


And by the Statute of « Hen. 4. cap. 14. 


. itisena@ed, That no Appeals be fued in 
. Parliamene at any Time co come: ‘This 
. extends to all Accufations by particular 
Perfons, and that not only of Treafon or 
-Felony, but of other Crimes and Mifde- 


meanors. It is true, che Petition upon 


‘which that A&@ was drawn up, begins with 


.. Appeals of Felony and.‘‘Treafon, but the 


Clofe thereof, as alfo. che: King’s Anfwer, 


refers as well to Mifdemeanors as Matters 


- Capital ; and becaufe this Record will give 
_ a great Light to this:whole Bufinefs, I will 
' here fee down the Petition and the Anfwer 
:. verbatim. Vide Rot. Parl, 1 Hen. 4. N° 144. 


w» 
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Item, Supplyont Jes Commens que defore en Petition. 

avant nul. appele ‘de Traifon we he autre Felony } Hea. 4: 

quelcongs foit accept of receive en te Parlement NU 144 

taal epr on. 3 

ains en vous autres Courts de dans voftre Realys 

‘dementiers que en vous dits Courts purra eftre 


-Terminer come ad ote fait & ule ancienement 


"en temps de vous noble Progeniteurs; Et que 
‘che{cun Perfon qui en temps a venir ferra accufe or 
impeach en vojtre Parlement ou en afcans des vos 
waists Courts per les Seigniors:& Commens di ‘voftre 
Realm ouper afcun Perfon & defence on Refponfe a 
fon Accufement ou Empeachment & fur fon Re{ponfe 
yéeafonable Record Fugement & Tryal come 5A an- 
cienement temps ad eftre fait & ufe per tes: bones 
Leges de voftre Realm, nient obftant auc bes dits 
‘Empeachements on Accufements foient faits per les 
Seigneurs on Commiens de voftre Relme come gisk 


“de novel en semps de Ric. nadgarins Roy ad eftre 


fait & ule a contrar, a tres grand Mifchief & 
tres grad Maleveys Exemple de voftre Realm. 


-Le:Roy--voek que de cy en woant. toxtes let Ab- Antwet. 
peles de chofes frits deins le: Relme foient tryex | 
ch termines. per les bones Leys faits en temps dé. 
tres noble -Progenitenrs de noftre dit Seigneur le 
*Roy, Et que touts les Appeles de chofes faits bors 
du Realm, foiesit triex, & terminez, devant le 
Conffable: > Marfhal de ‘Angleterre, & qué 
nul Appele fost fait es Parlement deforé en afcun 
temps avenif. 


This is the Petition drtd' An{wer. The Stati Ha 
Statute as drawn up hereapon, js general, cap. ring 
and runs thus: Iter, Pwr plufieurs grand: In- 
cohwenichcics 6 Mifc Hf que plisfieurs fait ort 

2 advent 


2 
| sdveénus per colour des'plufiturs Appeles faits deins 
‘ ry 
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be Realm avant ces hears ordain ta ¢fhablux, Due 
defore en avant touts Appeles de chofes faits deins 
de Realm foient tries & termines.per les bones Lays 
de le Realm faits & ufes en temps de tres noble 
Progenitears de dit. noffre Seigneur le Roy. Et 
que ils les Appeles de chofes fin bors du- Reales 
foiemt tries & termines devant le Conable x 
Marfhal pur les temps efteant ; Ex oufter\eccordes 
ef & affentus que nulls Appeles {rient defore faits 
ou purfues en Parlement en nul temps avenir. 

.. Where we may obferve, That though 
the Petition expreffes (only) Treafon and 
Felony, yet die A& is general againft all 
Appeals in Parhament ; and many Times 
the Purview of an Ad is larger chan ‘the 
Preamble,or the Petition, and {0 ‘tis here: For 
the Body of the A@ prohibits all Appeals 
in Parliament, and there was Reafon for-it: 
For the Mifchief, viz. Appeals in Parlia- 
ment ‘in the Time of King Réoberd-II.: (as 


qn the Petitions fec forth) ‘were not only 


of Treafon.and Felony, but of Mifdemea- 


tors alfo, as appears‘by chat-great Proceed- 


ing,.11 R.2. again{t divers, by the ‘Lords 
Appellants; and confequently it was-necef* 
fary to have the-Réemedy as lacge-as the 
Mifchief. And I do not remoniber that 


. after this Statute there were any..Appeals 


in Parliament, either for Matters Capical — 
or Criminal, atthe Sule of any Particular 


- Perfon or Perfons. 
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were frequent as well after as before this 
Stature, and that juftly, and with good 
Reafon; for that neither the A@ nor the 


53 
Tt is true, Impeachments by the Houfe of Impeach- 
‘Commons, fent up to the Houle of Lords, 


ments. 


and Ap. 


peals. 


Petisjon ever intended to reftrainthem, but 


only to regulate them, viz, That the Par- 
ties: might be admitted to their Defence to 
them, and as neither the Words of = a 
nor the Practice of After-times extended to 


by the Honfe of Commons, fo neither do 
thofé Impeachments and Appeals agree in 
their Nature or Reafon; for Appeals were 
nothing elfe but A¢cufations, either of Ca- 
pita] or Criminal Mifdemeanors, made ja 
the Lords Houfe by particular Perfons; bur 
an Impeachment is made by the Body of 
the Houfe of Commans, which is eqnivalent 
to an Indi&ment pre Corpore Regvi, and 
ier Nature than an 4c- 
cufation or Appeal, only herein they. @- 
gree, viz. Impeachments in Cales Capical 
againft Peers of the Realm, haye been ever 
tried and determined in the Lords Houfe ; 
but Impeachments againft a (Commoner 
have not been ufjal ig the Houfe 
Indi&ment in the Courts helow:’ But [m- 
peachments at the Profecution of the Houfe 
of Commons, for Mifdemeanors as well 
ainft a Commoner gs any other, have 


a 
ufu Wy received their Determinations and 
final Judgments in the Houfe of Lords; 
whereof there have been numerous Prece- 


E 3 . dents 


.. Feftrain {uch Impeachments as were made - 
lo 


of Lords, 
_ unlefs preparatory toa Bill, or to direct an 


‘ 
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dents in all Times, both before and -fince 
. the faid A@. | — a 
And thus much in genéral touching the grea¢ 
Regard that Parliaments and the Kingdom — 
have had, and that moft juftly to the Com- 
mon Law, and the great Care they have had 
to preferve and maintain it, as the Com- 
‘mon Intereft and Birthright of the King 
and Kingdom. | | 
Appella- J fhall now add fome few Words touch- 
tion ofthe ine the Stiles and Appellations of the Com- 
ew et mon Law, and the Reafons of it: "Tis cal- 
~~" Jed fometimes by Way of Eminence, Lex 
Ferre, as in the Statute of Afagna Charta, 
cap. 29. where certainly the Common Law 
is at leaft principally intended by thofe 
Words, aut per Legem Terre, as appears by the 
Expofition thereof in feveral fubfequent 
Statutes, and particularly in the Statute 
28 Ed. 3. cap. 3. which is but an Expofition 
and Declaration of that Statute: Sometimes 
tis called, Lex Anglie, as in the Statute of — 
Merton, cap... . Nolumus Leges Anglia mu- 
tare, Orc. Sometimes ’tis called, Lex G Con- 
fuetudo Regni, asin all Commiffions of . Over 
and Terminer, and in the Statutes of 18 Ed. 1. 
cap. ..and De Quo Warranto,and divers others ; 
bue moft commonly ’tis call’d, Te Common 
Law, or, The Common Law of England, as — 
in the Statute of Articuli {uper Chartas, cap. 1. 
in the Statute 25 Ed. 3. cap. 5. and infinice 
more Records and Statutes. 
Now the Reafon why ’tis call’d, The Com- 
mon Law, or what was the Occafion pw 
| | r 
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firft gave that Determination to it, is.va- Ad Rea- 


rioufly affigned, viz. | : 
Firft, Some have thought it to be fo called °* 
by Way of Contradiftin@ion to thofe other. 


_ Laws that have obtain’d within this King- 


dom; as, 1/7. By, Way of Contradiftinétion to 
the Statute Law, thusa Wricof Entry 2d Com- 
munem Legem, is fo call’din Contradiftin@ion 
to Writs of Entry in Cafu confimili, and in 
Cafx provifo, which are given by A& of Par- 
liament. 2d/ly, By Way of Contradiftin&ion 
to particular Cuftomary Laws: Thus Dif- 
cents at-Common Law, Dower at Com=-: - 
mon Law, are in Contradiftin@ion to fuch 
Dowers and Difcents as are directed by par- 
ticular Cuftoms.. And 3dly, In Contradi- 
ftinG&ion to the Civil, Canon, Martial and. 
ona o Laws, which are in fome particu- 
Jar Cafes and Courts admitted, as the Rule 
of their Proceedings. : = 
Secondly, Some have conceived, that the 
Reafon of this Appellation was this, viz. In 
the beginning of the Reign of Edward IIT. 
before the Conqueft, commonly called, 
Edward the Confeffor, there were feveral Laws, 
and of {everal Natures, which obtain’d in 
feveral. Parts of this Kingdom, viz. The 
Mercian Laws, in the Counties of Gloucefter, 
Worcefoer, Hereford, Warwick, Oxon, Chefter, 
‘Salop and Stafford. The Danifh Laws, in the 
Counties of York, Derby, Nottingham, Lei- 
eefter, Lincoln, Northampton, Bedford, Bucks, 
Hartford, Effex, Middlefex, Norfolk, Suffolk, Came 
_ bridge and Huntington. The Weft-Saxon Laws, 
ip the Counties of Kent, Suffex; Surrey, Berks, 
os oe 2 Southamp- 


4 


Southampton, Wilts, Somerfet, Dorfet, and Dé- 


Un... 
This King, to réducé the Kingdom as 
Well under one Law, as it then’ was ufdet 
7 ofie Monarthi¢al Government, éxtracté 
The Cex. Out of all rhofe Provincial Laws, one Law 
fife’s. to be obferved thirough, a whole King: 
Laws. dom: Thus Ranulpbas Cefrtnfis, cited by 
ir Henry Spelnian in his Gloffary, ufidet the 
Title, Lex, fays, Fe tribuis bis Legibus Santi nt 
Edvardus unam Legeh.....@c. And the 
me in sotidem verbs, is affitm’d in his Hi= 
ory of the latt Year of the fanié King EE 
ward. (Vide ibid. plura de boc.) But Hovedtn 
garries up tlie Common Laws, or thole ftiled 
f € Confelle's Laws, much further; for he id 
is Hiftory of Henry IT. tells 3, Saod ie 
{sees prius inventa & confitutae erdnt Tebhpore 
E pari, Avi fui, Gc. (Vide Hoveden.) Arid 
poflibly the Grandfather might be the firtt 
ColleGor of them into a Body, and after- 
wards Edward might add tothe Compofitioh, 
and give it the Denominarion of the Coft- 
mon Law; but the Original of it cannot ih 
Truth be referred to either, but is muc 
more ancient, and is 4s undifcoverable 4s 
the Head of Nile: Of which more.at large 
in the following Chapter. ~ 
Thirdly, Others fay, and that moft truly, 
That it is called che Common Law, becau 
it is the common Municipal Law or Rule of 
Juftice in this Kingdom: So that Lex Cop 
munis, OC Fus Communs, is all one and the 
fame with Lex Patria, or Fus Patriam; for 
although there are divers particular ys 
: , ome 
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fome by Cuftom applied to particular Places, 
and fome to particular Caufes; yet that 
Law which is common fo the generality of 
all Perfons, Things and Caufes, and has a 


Superintendéncy over thiofe particular Laws — 


that are admitted in relation to particular 
Places or Matters, is Lex Communs Anglia, 
as the Municipal Laws of other Countries 
nay be, and are forhetimes call’d, The Com- 
gion Law of that Country; as, Lex Communi 


Nuvrica, Lex Communis Burgundica, Lex Come’ 


munis Lombardica, Orc. $0 that although all 
the former Reéafons have their Share in this 


| — yet the principal Caufe there- 


of {éems to bé the later: And herice fore of 


- Anciénts call’d it Lex Comimunis, othets 


Lex Patrie; and fo they were called in their 


' Confirmation by King Wiliam I. Whereof 


hereafter. 


di ‘ 
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CHARI 
Toxchiug the Origsnal of the Common Law. 
of Bagland. 


HE Kingdom of Englond being a very 
., ancient Kingdom, has had many Vi- 


_ cifficudes and Changes ( efpecially before the 


The Dif- 


coming in of King William I.) under feveral 
either Conquefts: or Acceffions of Foreien 
Nations. For tho’ the Britains were, as is 
fuppofed, the moft ancient Inhabitants, yet 
there were mingled with them, or broughe 
in. upon them, the Romans, the Pitts, the 
Saxens, the Danes, and laftly, the Normans: 
and many of thofe Foreigners were as it 
were incorporated together, and made one 
Common People and Nation; and hence 
arifes the Difficulty, and indeed Moral Im- 


culty of | ats: : : : 
. Poflibility, of giving any fatisfa@ory or fo 
nates much as probable Conje@ure, touching the 


Original 


Original of our Laws, for the following 
Realons, wiz. ee } 

Firft, From the Nature of Laws themfelves. 
in general, which being to be accommodated 
to the Conditions, Exigencies and Conve- 
niencies of the People, for or by whom 
they are appointed, as thofe Exigencies 
and Conveniencies do infenfibly grow upon 
the People, fo many times there grows in- 
fenfibly a Variation of Laws, efpecially in 
a long tra& of Time; and hence it is, that 
tho’ for the Purpofe in fome particular = | 

of 
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of the Common Law of England, we may 
eafily fay, That the Common Law, as it is 


‘now taken, is otherwife than it was in that 


particular Pare or Point in che Time of 
Hen. II. when Glanville wrote, or than it was 
in the Time of Hen. III. when Braddon wrote, 
yet it is not poflible to aflign the certain 
‘Time when the Change began ; nor have w 

all che Monuments or Memorials, either o 

Ads of Parliament, or of Judicial Refolu- 


~ tions, which might induce or occafion fuch 


Alterations; for we have no authenrick 
Records of any A&ts of Parliament before 
9 H.3. and thofe we have of that King’s 
Time, are but few. Nor have we any Re- 
ports of Judicial Decifions in any conftant 
Series of Time before the Reign of Edw. I. 
tho’ we have the Plea Rolls of the Times of 
Hen. Ill. and King Fobn,in fome remarkable 
Order. So that Ufe and Cuftom, and Ju- 
dicial Decifions and Refolutions, and Ads 
of Parliament, tho’ not now extant, might 
introduce fome New Laws, and alter fome 
Old, which we now take to be the very. 
Common Law ir felf, tho’ the Times and 
precife Periods of fuch Alterations are not 
explicitely or clearly known: But tho’ thofe 


particular Variations and Acceffions have 


happened in the Laws, yet they being = 


a and fucceffive, we may with juft 


eafon fay, They are the fame Englifh Laws 


now, that they were 609 Years fince in the 


eneral. As the Argonauts Ship was the 
ame when it returned home, as it was when 
it went out, tho’ in that long Voyage it had 


& 


=) 


a 


of 7 Years, 


as the Kingdom it felf. Again, 2dly, Load 
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fucceffive Amendments, and {carce, came 
back with any of its former Materials; and 
as Titim is the fame Man he was 40 Years 
fince, tho’ eae tell us, that in a Tra@ 
the Body has fcarce any of the 

fame Material Subftance ic had before. 
Secondly, The 2d Difficulty in the Search 
of the Antiquity of Laws and their Origi- 
nal, is in relation to chat People unto whom 
the Laws are applied, which in the Café of 
lend, will render many Obfervables, to 


‘ ¢o fhew it hard to be traced. For, 


> It is an ancient Kingdom, and in 
fuch Cafes, tho’ the People and Govern- 
ment had continued the fame ab Origine, (as 
they fay the Chinefes did, till che Jate In- 


_ curfion of the Zartars) without the Mixture 


of other People, or Laws; yet it were an 


_impoffible Thing to give any certain Ac- 


count of the Original of the Laws of fuch 
a People, unlefs we had as certain Monp- 
ments thereof as the ‘Fews had of theirs, 
by the Hand of Mofes, and that upon the 
following Accounts, wiz. ; 

Firf, We have not any clear and certain 
Monuments of the Original Foundation of 
the Englifh Kingdom or State, when, and 
by whom, and how it came to be planted, 


‘That which we have concerning it, is un- 


certain and traditional ; and figce we cannoe 
know the Original of the planring of this 
Kingdom, we cannot certainly know the 
Original of the Laws thereof, which may 
be well prefum’d to be very near as ancient 
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Tradition might be a competent Difcoverer 
of che Original of a Kingdom or Scate, & 
mean Oral Tradition, yet fuch a Tradition 
were incompetent without written Monu- 
ments to derive to us, at.fo longa Diftance, 
the Original Laws-and Conftitutions.of.the 
Kingdom, becaufe they are of a.complex 
Nature, and therefore not orally: traducible 
to fogreat a Diftance of Ages, unlefs we 
had the Original or Authentick Tranferipe 
of thofe Laws, as the People the Fews. had 
of their Law, or as che Romass had of their 
Laws of the Twelve Tables engraven in 
Brafs..But yet further, 3dly, Icis very-evident 
to every Day’s Experience, that. Laws, the 
further they go from their original Infticu- 
tion, grow the larger, and. the more ne- 


merous : In the firft Coalition of ,a People, — 


their Profpe& is not great,.they . provide 


Laws for their prefent Exigence and Con-— 


venience: But in Procefs of Time, poflibly 
cheir firft Laws are.changed, altered or anti- 
uated, as fome of the Laws of the Twelve 
Tables among the Romans were: But what- 
foever b€ done touching their Old. Laws, 
there muft of Neceflity be -a Provifion . of 
New, and other.Laws fuccefively, anfwerir 
to the Multitude of fucceflive Exigenci cad 
a that-in long Tractof Time 
will offer themfelves ;. fo.that if a Man.could 
t this Day have, the Profpedts of--ail -the 
s of the Britains before any Invafion 
upon them, it would yet be..impoflible to 
fay, which of. them were New, and: which 
were. Old, and -the feyeral. Saafons —_ 


. 


Gi 
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riods of Time wherein‘every Law took its 
Rife and Original, efpecially fince it ap- 
pears, chat in thofe elder Times, the Brs- 
tains were not reducd to that civiliz’d 
Eftare, as to keep the Annals and Memo- 
tials of their Laws and Government, as the 
Romans and other civilizd Parts of the 
World have done. 3 
- Jcistrue, when the Conqueft of a Couri- 
try appears, we can tell when the Laws of | 
conquering People camé to be given td 
the Conquered. Thus we-can tell, that in 
the Time of Hem. II. when che Conqueft of 
Ireland had obtain’d a good Progrefs, and in 
the Time of K. fobn, when it was complea- 
ted, the Englifh Laws were fettled in Ireland : 
‘But if we-were tpon this Inquiry, what 
were the Original of thofe Engh{h Laws that 
were thus fettled there; we are ftill under 
the fame Queft and Difficulty that we 
are now, viz Whats the Original of the 
Englifh Laws. For they that begin New Colo- 
‘nies, Plantations and Conquefts; if they 
fettle New Laws; and which the Places had 
not before, yet: for che rtioft part (I don’é 
fay-altogecther) they are the Od Laws which 
obtain’d in’ thofe Countries from whénce 


~ the Conquerors or Planters came. 


Secondly, The 2d Difficulty of rhe Difco- 
very of the Original of the ‘Englifh Laws is 
this, That this Kingdom has ‘had mary and 

reat Viciffitudes of People'that: inhabited 
it, and thatin their feveral Times prevail’d 
and obtain’d a great Hand'in the Gdvefn- 
ment of chis Kingdom, whereby it sa? td 
4 «pals; 


SB. &@& Bm S&S &- =m £2 Bw SH 


S Fe. 


Ch.4: Coration Lateof England. 63 
pals, that there arofe a great Mixture and Va- 
Tiety of Laws: In fome Places the Laws of 
the Sexons, infome Places the Laws of the 
Dames,in fome Places the ‘Laws of the ancient 
Britons, in fomé Places the Laws of the Merci- 
.ans, and in {ome Places, or.among fome Peo- 
_ple( perhaps) che Laws of thé Normaps:For al- 
_tho’,asI fhall fhew hereafter, the Normans ne- 
ver obtain’d thisKingdom by fuch a Right af 
-Conguett, as did or might alter the Eftablifh- — 
_ed Laws ofthe Kingdom, yet confidering that 
LK. William|. brought with hima great Mulei- 
tude of that Nation, and many Perfons of 


_.. great Power. and Eminence, which were 


planted. generally over this Kingdom, efpe- 


_Cially in che: Poffeffions.of fuch as had gp- ~ 
pos’'d his coming in, it ‘muft needs be fup- 


_posid, that thofe Occurrences: might eafily 


, have. a great Influence upon the Laws © 
this Kingdom, and fecretly and infenfibly 
introduce New Laws, Cuftoms and Ufages ; 
: fo chat altho’ the Body.and Grofs of the Law 
< might contigue the fame, aiid fo continue the 
ancient Denomination chat it firft had, yer 
; it muft needs receive divers Acceffions from 
. the Laws of thofe People chae were thus in- 
: termingled.with the ancient: Britains or Sa- 
} xons, as the Rivers of Severn, Thames, Trent, 
éc. tho’ they continue the fame Denomi- 
- gation which: their firft Stream had, yet 
‘ have the Acceffion of divers other Streams 
added ‘to. them in the Traés,of their Paf- 
:fage which énlarge and augment them. 
_ And hence. grew, thofe feveral Denomina- 
tions of the. Saxon, Mercian, and Danifh Laws, 
| out 
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out of which (as'before is fhewn,) the Con- 
feffor extra&ed -his Body of che Common 
Law, and eherefore among all shofe various 
Ingrethenes and ‘Mixcures of Laws, it is .ai- 
moft an impoflible Piece of ‘Chymittzy .co 
tetluce covery Coput Legu-to.its truce Original, 
‘asvo fay, This isa piece of the Dasifh, shis 
of the Norman, or-this of she Saxon or Britzfh 
ILaw : ‘Neither was it, or.indeed is .it much 
‘Macerial, which of -thefe is cheir Original ; 
For “tis-very plain, che Strength and-Gbk- 


' pation, and -ehe formal:Nature of a Law, 


435 mot upon Aocount that the Danes, or-sthe 
Saxons, -or the Norwans, brought it.in.wigh 
them, 'but they ‘became: Laws, .and bindi: 
in this Kingom, by Vertue oaly of their 
“being-recezved-and approved. 

' Fhirdy, A Third Difficulcy arffes from 
thofle accidental Emergencies that happened, 
éither in-the Alceration of Laws, .orcammu- 
‘Rigating er conveying of them :to .this 
Kingdon : ‘Por firtt, the Subdivifion.of the 
Kinedem into -{mail. Kingdoms under the 
3Heptarchy,.did moft neceflarly introduce 
a Variation -of Laws, becaufe the feveral 
“Parts of-the Kingdom were.not under one 
common Standard, .and {0 -it-will ‘foon:be 
dinany Kisgdems that .are caatonized, aud 
~not-under one common Method.of :‘Difpen- 
ation of ‘Laws, tho under one and :the 
fame King. Again, The :intercourfe . and 
‘rafick with- other ‘Nations, :as sit grow 


‘more sOr groater, ‘did ,geadualby «make i 


amunication and ‘Frargmigration .of 
Laws fpom.us:to them,-2ndron. them £o.us. 
eo t 


Again, 
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Again, The growth of Chriftianity in this 
Kingdom, and the Reception of Learned 
Men from other Parts, efpecially from Rome, 
and the Credit that they obtained here, 
might reafonably introduce fome New 
Laws, and antiquate or abrogate fome O/d 
ones that feem’d lefs confiftent with the 
Chriftian Do@rines, and by this Means, not 
only fome of the Judicial Laws of the Fews, 
but alfo fome Points relating to, or border- 
ing upon, or derived from the Canon or 
Civil Laws, as may be feen in thofe Laws 
of the ancient Kings, Ina, Alphred, Cann- 
tus, Gc. colle&ed by Mr. Lambard. 

Having thus far premifed, ic feems, upon 
the whole Matter, an endlefs and infupera- 
ble Bufinefs co carry up the Englifh Laws to 
their feveral Springs and Heads, and to find 
out their firft Original; neither would it 
be of any Moment or Ufe if ic were done: 
For whenever the Laws of England, or the fe- 
veral Capita thereof began,or from whence or 
whomfoever derived, or what Laws of other 
Countries contributed to the Matter of our 
Laws; yet moft certainly their Obligation 
arifes not from their Matter, but from their - 
Admiffion and Reception, and Authoriza- 
tion in this Kingdom; and thofe Laws, if 
convenient and ufeful for the Kingdom, 
were never the worfe, tho’ they were de- 
fumed and taken from the Laws of other 
Countries, fo as they had their Stamp of 
Obligation and Authority from the Re- 
ception and Approbation of this Kingdom 
by Vertue of the a Law, of — 

this 
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this Kingdom has been always jealous, efpe- 
cially in relation cto the Canon, Civil, 
and Norman Law, for the Reafons hereafter 

fhewn. | 
Three Paffing therefore from this unfearchable 
eI Inquiry, I fhall defcend to that which gives 
Common the Authority, viz. The formal Confti- 
Law. tuents, as I may call them, of the Common 
Law, and they feem to be principally, if 
not only, thofe three, viz. 1f, The Com- 
mon Ulage, or Cuftom, and Pradtice of this 
Kingdom, in fuch Parts thereof as lie in 
Ufage or Cuftom. 2dly, The Authority 
of Parliament, introducing fuch Laws; 
and, 3dly, The Judicial Decifions of Courts 
of Juftice, confonant to one another in the 

Series and Succeflions of Time. 

1. Cu- t. As to the firft of thefe, Ufage and 
ftoms. Cuftom generally received, do Obtinere vim 
Legs, and is that which gives Power fome- 
times. to the Canon Law, as in the Ec- 
clefiaftical Courts ; fometimes to the Civil 
Law, as in the Admiralty Courts; and again, - 
controules both, when they crofs other 
Cuftoms that are generally received in the 
Kingdom. This 1s that which dire&s Dif- 
cents, has fettled fome ancient Ceremonies 
and Selemnities in Conveyances, Wills 
and Deeds, and in many more Particu- 
Jars. And if it be inquired, What is the 
Evidence of this Cuftom, or wherein it 
confifts, or is to be found? I anfwer, Ie is 
not fimply an unwritten Cuftom, nor barely 
Orally derived down from one Age to ano- 
ther; but it is a Cuftom chat is derived 
: dowa 
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down in Writing, and tranfmitted from Age 
to Age, efpecially fince the bepinting of 
‘Edw. 1. to whofe Wifdom the Laws of Eng- 
land owe altnoft as much as the Laws of 
Rome to ‘fuffinian, | 

2. Ads of Parliament. And here it muft 
not .be wonder’d at, chat I make Acts of 
Parliament one of the Authoritative Con- 

tuents of the Common Law, tho’ I had 
before contradiftinguifhed the one from the 


i 


aly. Sti , 
tutes. 


other ; for we are to know, that altho’ the | 


Original or Authentick Tranfcripts of 
A@s of Parliament are not before the. Time 
‘of Hen. III. and many that were in his 
Time are perifh’d and loft; yet certainly 
fuch there were, and many of 

that we now take for Common Law, were 
‘undoubtedly A&s of Parliament, tho’ now 
not to be found of Record: And if in the 
next Age, the Statutes made ih the Time 
of Hen. III. and Edi. I. were loft, yet even 
thofe would pafs for Parts of the Common 


thofe Things . 


Law, and indeed, by long Ufage, ahd the © 


many Refolutions grounded upon them, and 
by their great Antiquity, they feem even 
already to be incorporated with the very 
Common Law; and chat this is fo, may ap- 
pear, tho’ not by Records, for we have none 
o ancient, yet by an authentical and un- 
queftionable Hiftory, wherein a Man may, 
without much Difficulty, find, Thdt many 
of thofe Capitula Legum that are now ufed 
and taken for Conimon Law, were Things 
ehdéted in Parliaments or Great Councilé 


tinder Wilidii I. and his Predecefldrs; Kings. 
F i bE 
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of England, as may be made appear hereaftere 
But yet, thofe Conftitutions and Lawe be- 
ing made before Time of Memory, do 
now obtain, and are taken as part of the 
Common Law, and Immemorial Cuftoms 


-. of the Kingdom : And fo they ought now 


. gdly. Jue 
dicial 
Decifi- 
ons. 


_ to be efteem’d, cho’ in their firft Original 


they were Acts of Parliament. 

3. Judicial Decifions. It is true, the 
Decifions of Courts of Juftice, tho’ by Ver- 
tue of the Law of this Realm they do bind, 
as a Law between the Parties thereto, as 
to the particular Cafe in Queftion, tll re- 
versd by Error or Attaint, yet they do 
not make a Law properly fo called, (for that 
only the King and Parliament can do); yet 


they have a great Weight and Authority in 


in Expounding, Declaring, and Publifhing 
what the Law of this Kindom is, efpecially 
when fuch Decifions hold a Confonancy 
and Congruity with Refolutions and De- 
cifions of former Times ; and tho’ fuch De-- 
cifions are lefs than a Law, yet they area 
greater Evidence thereof, than the Opinion 
of any private Perfons, as fuch, whatfo- 


‘Over. 


1ff, Becaufe the Perfons who pronounce 
thofe Decifions, are Men chofen by the 
King for that Employment, as being of 
greater Learning, Knowledge, and Expe- 
rience in the Laws than others. 2dly, Be- 
caufe they are upon their Oaths to judge 
according to the Laws of the Kingdom. 
3dly, Becaufe they have the beft Helps co 
inform their Judgments.  4thly, ner 

| | they 
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they do Sedere pro Tribunali, and their Judg- 
ments are ftrengthen’d and upheld by the 
Laws of this Kingdom, till they are by the 


{fame Law reversd or avoided. | 


"Now Judicial Decifions, as far as they 
tefer to the Laws of this Kindom, .are for 


69 


the Matter of them of Three Kinds: , Of Three 


Firft, They are either fuch as have their 
Reafons fingly in the Laws and Cuftoms of 
this Kingdom, as, Who fhall fucceed as 
Heir to the Anceftor, what is the Cere 
mony requilite for pafling a Freehold, whae 
Efiate, and how much fhall the Wife have 
for Ket Dower? And many fuch Matters, 
wherein the ancient and exprefs Laws of 
the Kindom give an exprefs. Decifion, -and 
the Judge feems only the Inftrument to pro- 
nounce ic: And in thefe Things, the Law 
or Cuftom of the Realm is the only Rule 
and Meafure to judge by, and in reference 
to thofe Matters, the Decifions of Courts 
are the Confervatories and Evidences of 
thofe Laws. te oe 2 

_ Secondly, Or they are fuch Decifions, as 
by way of Dedudion and Illation upon 
thofe Laws are framed or deduced ; as for 
the Purpofe, Whether of an Eftate thus or 
thus limiced, the. Wife fhall be endowed ? 
Whether if thus or thus limiced, the Heir 
may be barr'd? And infinite: more of the 
like complicated Queftions. And herein the 
Rule of Decifion is, Firft, the Common 
Law and Cuftom of the Realm, which is 

F 3 the 


Kinds. 
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the great Sxubfratum that is to be maintain’d ; 
and then Authorities or Decifions of former _ 
Times in the fame or the like.Cafes, and 
then the Reafon of the Thing it felf§ —- 
Thirdly, Or they are fuch as feem to have 
no other Guide but the common Reafon of 
the Thing, unlefs the fame Point has been 
formerly ‘decided, as in the Expofition of © 
the Intention of Claufes in Deeds, Wills, 


~“: - Covenants, &¢. where the very Senfe of the 


Words, and their Pofitions and Relations, 
give a rational Account of the Meaning of © 
the Parties, and in fuch Cafes the Judge 
does much better herein, than what a bare 
grave Grammarian or Logician, or other 
prudent Man could do; for in many Cafes 
there have been former Refolutions, either — 
in Point, or agreeing in Reafon or Ana- 
logy with the Cafe in Queftion ; or per- 
haps alfo, the Claufe to be expounded is 
mingled with fome Terms or Claufes that 
require the Knowledge of the Law to help 
out with the Conftrudtion or Expofition : 
Both which do often happen in the fame 
Cafe, and therefore it requires the Know- 
ledge of the Law to render and expound 
fuch Claufes and Sentences; and doubtlefs a 
good Common Lawyer is the beft Expofitor 
of fuch Claufes, dc. Vide Plowden, 122, to 
130,140, Oc. 
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CHAP. V. 


How the Common Law of England food 


at and for fome Time after the coming. 
in of ‘on William | 


is the Honour and Safety, and therefore Two 
the juft Defire of Kingdoms that recog- Qualifica- 
nize na Superior but God, that their Laws ons of 


: ; ; : the Laws — 
haye thofe two Qualifications, viz. iff. That of Sac 


they be not dependent upon any Foreign jgng. 


Power; for a Dependency in Laws dero- 
ates from the Honour and Integrity of the 
<ingdom, and from the Power and Sove- 

reignty of the Prince thereof. Secondly, That 

they tafte not of Bondage or Servitude; for 
that derogates from a8 Dignity of che 

Kingdom, and from the Liberties of the 
People thereof. | 

Iq relation to the former Confideration, 
the Kings of this Realm, and their great 
Cauncils, have always been jealous and 
careful, that they admitted not any Foreign 
Power, (efpecially fuch as pretended Au- 
thority. to impofe Laws upon other free 
Kingdoms or States) nor to countenance 
the Admiffion of {uch Laws here as were de- 
rived from fuch a Power. 

Rome, as well Ancient as, Modern, pre- 
tended a kind of Univerfal Power and 
Incereft ; the former by their Victories, 

Bg which, 
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which were large, and extended even to 
Britain it felf; and the later upon the Pres 


| tence of being Univerfal Bifhop or Vicar- 


Neither 
Canon 
nor Civil 
Law the 
Rule of 
Juftice 
here. 


General in aly Mdetress -Ecclefiaftical; fo 
that upon Pretence of the former, the Civil 
Law, and upon Pretence of the - Tater, the 
Canon Law was introducd, or . pretended 
co fome kind of Right in the Terriceries of 
fome abfolute Princes, and among others. 


here in Exglind: But this Kingdom has been 


always very jealous of giving too much 
Countenance to either of thofe Laws, and 
has always fhewn a juft Indignation and Re: 
fentment againft any Encroachments of this 
Kind, either by the one Law or the other. 
It ic true, as before is fhewn, that in the 
Admiralty and Military Courts, the Civil 
Law has been admitted, and in the Eccleéfia- 
ftical Conrts,. the Canon Law has been in 
fome Particulars admitted. Bue ftill they 
carry fuch Marks and Evidertices about 
them, whereby it may be known that they 
bind not, nor have the Authority of Laws 
from themfelves, but from the authoritative 
Admiffion of thisKingdom. = | 
And, as thus the Kingdom, for the Rea- 
fons before given, never admitted the Civil 
or the Canon Law to be the Rule of the 
Adminiftration of Common Juftice in this 
Kingdom; fo neither has ic. endured any 
Laws to be impofed upon the People by 
any Right of Conqueft, as being unfuita- 
ble to the Honour or Liberty of the Exglifh 
Kingdom, to recognize their Laws as giver 


them at the Will and Pleafure of a Con- 


queror, 


N. 
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queror. And hence it was, that altho” the OurLaws 
People unjuftly affited King Hen. IV. in nord by 
Congueft. 


his. Ufurpation of the Crown, yet he was 

not admitted thereunto, until he had De-. 
clared, that he claimed not as a Conqueror, 
but as a Succeffor, only he referved to hit- 
felf the Liberty of. extending a Pretence 
of Conqueft againft the Scroops that were 
Slain in Battle againft him; which yet he. 
durft not reft spon without a Confirmation 
in Parliament. Vide Rot. Parl. 1 H. 4. N® 56. 
& Pars 2. Ib. N° 17. 7 ? 

And upon the like Reafon it was, Thae 


King William I. tho’ he be called che Con- — | 


querot, and his attaining the Crown here, 
is often in Hiftory, and in fome'Records, 


called, Conquefius Anglies yet ih Truth -it 
was not fuch a Conqueft as did, or could, 


alter the Laws of this Kingdom, or impofe 
Laws upon the People, per Modum Conqueft- 
ws, or Fare Belli: And therefore, to wipe off 
that falfe Imputation upon our Laws, as if 
they weré the Fruit or Effe@ of a Conqueft, 
ot cartied in them the Badge of Servirude 
to the Will of the Conqueror, which Notion 
fome ignorant and prejudiced Perfons have 
entertain’d ; I fhall rip up, ahd lay ‘open 


this whole Bufinefs from the Bottom, and’ 
‘to that End enquire into the following Pai- 


ticulars, viz. 


1, Of the Thing called Conqueft, what 
it is, when attained, and the Rights there- 


2. Of 


- of. 


= 


a. Of the feveral Kinds of Conqueft, and 
‘phett Effects, as to the Alteration of Laws 
y the Vidor. | | 
3. How the Englifh Laws ftood at the 
Entry of King Willsam the Firlt. | 
4. By what Title he entred, and whe- 
ther by fuch a Right of Conqueft as did, or 
could, alter the Englifh Laws. 7 
. Whether De Faéto there was any Alte- 
ration of the faid Laws, and by what Means 


after his coming in. 


Conqueft, Firf#, Touching the firft of thefe, viz. 
whatit iss Conqueft, what it is, when attain’d, and the 
Rights thereof. It is true, That it feems 
to be admitted as a kind of Law among all 
ations, ‘That in cafe of a Solemn War 
between Supream Princes, the Conqueror. 
acquires a Right of Dominion, as well as a 
Property over the Things and Perfons that 
are fully conquered; and the Reafons af- 
figned are Principally thefe, viz. 
1ft. Becaufe both Parties have appealed 
tothe higheft Tribunal that can be, viz, 
The Trial by War, wherein the great Judge 
and Sovereign of the World, Ze Lord of 
_ Hofts, feems in a more efpecial manner than 
in other Cafes, to decide the Corftroverfy. 
2dly, Becaufé unlefs this fhould be a final 
Decifion, Mankind would be deftroy’d by. 
endlefs Broils, Wars and Contentions; there-~ | 
fore, for the Prefervation of Mankind, this | 
reat Decifion ought to be final, and the 
onquer’d oughtto acquiefCe init. 3dly, Be- 
caufe if this fhould not be admitted, and 
— | be 
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be by, as ic were, the tacite Confent of Man- 
kind accounted a lawful Acquifiction, there 
would not be any Security or Peace under 
any Government: For by the various Re- 


volutions of Dominion acquired by this 
Means, have been, and are to this Day the 


Succeflions of Kingdoms and States prefer- 


ved. What was once the Romans, was be- 


fore that the Greciens, and before them 


the Perfians, and before the. Perfans the 
Affirians ; and if this juft Vidory were not 


allowed to be a firm Acqueft of Dominion, 
the prefent Poffeffors. would be ftill obnoxi- 
ous to, the Claim of the former Proprietors, 


and fo they would be in a reftlefS State of © 
Doubts, Difficulties and Changes upon the 


Pretenfion of former Claims: Therefore, to 


cut off this Inftabiliry and Unfettlednefs in 


Dominion and Property, ic would feem 
that the common Confent of all Nations 


has tacitely fubmitced, chat Acquifition by — 


Right of Conqueft, in a Solemn War be- 
tween Perfons not Subjedts of each other 
by Bonds of Allegiance or Fidelity, fhould 


-be allowed as one of the lawful Ticles of 


acquiring Dominion over the Perfons 
Places and Things fo conquer’d. 

But whatever be the real Truth or Juftice 
of this Pofition, yet we are much at a Lofs, 
touching the Thing in Hypothef, viz. Whe- 
ther this be the Effect of every Kind of 
Conqueft ? Whether the War be Juft or 
Unjuft ? What are the Requifires to the 
Confticuting of a juft War ? Who are the 


2 


Perfons that may acquire? And what are 


the 


ee 
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the Sol¢mnities requifite for that Acqueft 2 
But above all, the greaceft Difficulty is, 
when there fhall be faid, Such a Victory as 
acquires this Right ? Indeed, if there be a 
total Deletion of every Perfon of the Op- 
pofing Party or Country, then the Vidory 
is compleat, becaufe none remains. to call 
it in queftion. But fuppofe they are beaten 
in one Bartle, may they not rally again? 
Or if the greater Part be fubdyed, may not 
the leffer keep their Ground? Or if they do 
not at the prefent, may they. not in the 
next Age regain their Liberty? Or if they 


| be quiet for a Time, may they hot, as they 


have Opportunity, renew their Pretenfions 2 


And altho’ the Vidor, by his Power, be able 


to quell and fupprefs them, yet he is be- 
holding to his Sword for it, and the Right 
that he got by his Victory before, would 
not be fufficient without a Power and Force 
to eftablifh and fecure him againft new 
Troubles. And on the other Side, if thofe 
few fubdu’d Perfons can by Force regain 
what they once had a Pretence to, a for- 
mer Victory will be buc a weak Defence ; 
and if ic would, they would have the like 
Pretence to a Claim of Acqueft by Vidory 
over him, as he hadoverthem. — 

Ir feem therefore a difficule ‘Thing to 
determine in what indivifible Momert™ehis 


- Victory is fo compleat, that Fure Belli the 


Acqueft of Dominion is fully gotten, and 
therefore Victors ufe to fecure themf2lves 
apainft Difputes of that Kind, and as ic | 
were to under-pin their Acqueft Fure — 
Pat that 
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that they might not be loft by the fame 


Means, whereby they were gained by the 
Continuation of External Forces of Standing- 
Armies, Caftles, Garifons, Munitions, and 
other Acts of Power and Force, fo as there- 
by to over-bear and prevent an ordinary 
Poffibiliry of the Prevailing of the con- 
uered or fubdued People, againft the 
onqueror or Victor. He that lays the 
Weight of his Ticle upon Victory or Con- 
queit, rarely refts in it as a compleat Con- 
queft, till he has added to ic fomewhat of 
Confent or Faith of the Conquered, fub- 
mitting voluntarily to him, and then, and 
not till chen, he chinks his Ticlt fecure, and 
his Conqueft compleat: And indeed, he has. 
no Reafon to think his Title can be other- 
wife fecure; for where the Ticle is meerly 
Force or Power, his Title will fail, if the 
Conquered can with like Force or Power 
overmatch his, and fo regain their former 
Intereft or Dominion. 


Now this Confent isof Two Kinds, either Confent. 


or, 


Exprefs'd, or Imply’d. An Exprefs Confent 1. Expref- 


is, when after a Vidtory the Party con- 
quered do exprefly fubmic themfelves to che 
Viaors, either fimply or abfolutely, by De- 
dition, yielding themfelves, giving him 
their Faith and their Allegiance; or elfe 
under certain Pacts, Conventions, Agree- 
ments, or Capitulations, as when the fubs 


dued Party, either by themfelves, or by ~ 


Subftitutes,, or Delegates by them chofen, 
do yield thei Faith and their Allegiance to 
the Victor upon certaig Pacts or Agree- 

, i. ments 


~ 
? 


ed. 
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_ ments between them; as for holding or 


2, Impli- 
ed. 


sisagar 4 their Religion, their Laws, their 
Form of Civil Adminiftration, Ge. 


- And thus, tho’ Forcé were perhaps the 


Occafion of this Confent, yet in truth ’tis 


Confent only that is the true proximate 
and fix d Foundation of the Vi@or’s Right ; 
which now no longer refts barely upon ex- 
ternal Force, but upon the exprefs Confene 
and Pa& of the fubdu’d People, and con- 
fequently this Pa@ or Convention is chat 
which is to be the immediate Fotindation of 
thac Dominion; and upon a diligent Obs 
fervation of moft Acquefts gotten by Con-. 
queft, or fo called, we fhall find this to be’ 
the Conclufion of almoft all Victories, they 
end in Deditions and Capitulations, and 
Faith given to the Conqueror, whereby 
oftentimes the former Laws, Privileges, 
and Poffeffions are confirnied to the Sub- 
dued, without which the Vi@ors feldom 
continue long or quiet in their New Ac- 
quefts, wichout extreamt Expence, Force, 

Severity and Hazard. | a 
An implied Confent is, when the Sub- 
dued do continue for a long Time quiet 
and peaceable under the Government of 
the Vidor, accepting his Government, fub- 
mitting to his Laws, taking upon them the 
Offices and Employments under him, and 
obeying and owning him as their Gover- 
nor, without oppofing him, or claiming 
their former Right. This feemis to be a 
tacite Acceptance of; and Affent to him: 
and tho’ this is gradual, and poflib! Ae 
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- determinate Time is ftinted, wherein a Man 


can fay, this Year, or this Month, or this 


‘Day, fuch a tacite Confent was compleated 


‘and concluded; for Circumftances may 


‘make great Variations in the Sufficiency of 
‘the Evidence of fuch an Affent; yet by a 


long and quiet Tra& of peaceable Submif- 


fion-to the Laws and Government of the 


Vidor, Men may reafonably conjecture, 
that the Conquered have relinquifhed their 
-Purpofe of regaining by Force what by 
Force they loft. 
But ftill all this is intended of a lawful 
‘Conqueft by a Foreign Prince or State, 
and not an Ufurpation by a Subje@&, either 
‘upon his Prince or Fellow Subje&; for fe- 


veral ca and Defcents do not purge the. 


Unlawfulnefs of fuch an Ufurpation. 
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Secondly, Concerning the feveral Kinds of 2. The 
Conquefts, and their Effeéts, as to the Al- Kinds and 
teration of Laws by the Via@or. There rapa of 
feems to be a double kind of Conqueft, ©°"a"**- 
‘which inducesa various Confideration touch- 
ing the Change of Laws, viz. Viéforia in 
Regem C» Populum, & Vittoria in Regem tantum. 

The Conqueft over the People or Country, 
is when the War is denounced by a Prince 
or State Foreign, and no Subje&t, and when 
the Intention and Denunciation of the War 
is againft che King and People or Counrry, 
‘and the Pretenfion of Title is by the Sword, 
or ‘fure Belli; fuch were moft of the Con- 
quetts of ancient Monarchs, viz. The Aff- 
rian, Perfian, Grecian, and Roman Conquetts; 
and in fuch Cafes, the Acquifitions H the 

ior 
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Vidor were abfolute and univerfal, he gdin’d 
the Intereft and Property of the very Soil 
of the Country fubdued; which the Viéor 
might, at his Pleafure, give, fell or arrene: 
He gain’d a Power of abolifhing or chang- 
ing their Laws and Cuftoms, and of givin 
New, or of impofing the Law of the Vi- 
&or’s Country. But although this the Gon- 
gueror mightdo, yet a Change of the Laws of 
the conquered Country. was rarely univer- 
fally made, efpecially by che Romans: Who, 
though in their own particular Colonies, 
peed in conquered Countries, they ob- 
erved the Roman Law, which poffibly might 
by Degrees, without any rigorous Impofi- 
tion, gain and infinuate themfelves into 
the conquered People, and fo gradually 
obtain, and infenfibly conformthem, at leaft 
fo many of them as were cofterminous to 
the Colonies and Garifons to the Roman 
Laws; yet they rarely made a rigorous and 
univerfal. Change of the Laws of the con- 
quered, Country, unlefs they were {uch as 
were foreign and barbarous, or altogether 
inconfiftenc with the Victor’s Government : 
But in other Things, they commonly in- 
dulged unto the Conquered, the Laws and 
Religion of their Country upon a double 
Account, viz. | 


Firft, On Account of Humanity, thinkin 


it a hard and over-fevere Thing to impofe 


prefently upon the Conquered .a Change of 

their Cuftoms, which long Ufe had made 

dearto them, And, 2d/y, Upon the sais 
. I 7 ) 
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iof-Pradence ; For the: Romans being a wife Ty. Rp; 
-and. experienced People, found that thofe mans ine 
-Indulgences made their Conquefts the more dulged , 
leafy, and.eheir Enjoyments thereof the more the Ace 
-firm, when as a rigorous Change of the Laws a¥.0 on 
tahd! Religion of ‘the People ‘would render 7 aws and 

_¢hemn in a -refttefs ahd unqutec' Condition, Religion. — 
-and-ready to lay hold of any Opportunity 
: of ‘Defe&ion or ‘Rebellion, cto regain their 
Lancient Laws and Religion, which ordinary 
-People count moft dear to them; (though | 
vae this Day the Indulgence of a Pagani/h 

“Religion is not ufed to be allowed by ary 
‘ Chriftian Vi@or, ‘as is obferved in:Calvin's 
_ '€afe.in the Severth:Report ;) and to give 
- One: Iaftance forall; ‘ic was upon this Ac- 
! count, That though the Romens‘had wholly 
“fubdued Syris and Paleftina, yetthey allow'd 
326 the Inhabitants the Fews, dzc. the Ufe.of 
- their -Religion.and Laws, fo far forth as 
\ confifted with the Safety and Security of 

- -the Vi@or’s Intereft:: And therefore, chough 

. they referved to themfelves the Coghizance 
of. {uch Caufes -.as: concern’d. tliemfelves, 

3 cheir Officers or Revennes, and fuch Cafes 

Cas‘might otherwife difturb che Security of 

“¢ their -Empire,: as’ Treafons, Infurredctions, 

“and the like; yet ’tis evident they indulged 

x the People of the Fews, 8c. to judge by 

- (gheir own Law, ‘not only of fome Criminal 

! Proceedings; bat even of Capital :in fome 

t Cafes, as appears by the Hiftory of the 

i Gofpels, and Ads of the Apoftles. ) 
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Conquekt 
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tulations. 


.- Che Mlftow of the Chis. 


But {till chis was but an Indulgence, and — 
therefore was refumable by the Vidor,. un- 


and Capi- lefs here intervened any Capitulation be- 


tween the Conqueror and the Conquered 


_.to the contrary ; which was frequent, efpe- 


| 


cially in ethofe Cafes, -when it was nota 


. compleat’ Conqueft, bute rather a Dedition 


upon Terms and Capitulations, agreed, be- 


“tween the Conqueror and the Conquered ; 
- wherein ufually the yielding Party fecured 


to themfelves, by the Articles of their De- 


‘dition, the Enjoyment of their Laws and 


Religion; and then by the Laws of Nature 


_and of Nations, both which oblige to the 
- Obfervation of Faith. and Promifes, thofe 


Terms and Capitulations. were to be ob- 


ferved: . Again, 2dly, When after: a full 
-Conqueft, the conquered People refymed fo 
“much Courage and Power as- began tq |e 
them in a Capacity of regaining their for- 
"mer Laws and Liberties.: This commonly 


was the Occafion of Terms and Capirula- 


_ tions between the Conquerors and Conque- 


red... Again,. 3d/y, When by ‘long Suc- 


' ceffion of ‘Time, the Canquered had either 
' been incorporated with the conquering Peo. 


ple, whereby they had: warn out the very 
Marks. and: Difcriminations. between. the 


~ Conquerors : and Conquered; and if they 
--continned:diftina, yer by a long Prefcrip- 
. tion, Ufage. and) Cuftom,. the Laws. and 


Rights of ‘tHe conquered. People were ina | 
manner fettled, and the lang Permiffion of 


the Conquerors amounted to a tacite Con- 


ceffion 
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‘ceffion or Capitulation,’ for the Enjoyment “ * 
-of their Laws and Liberties. 93:3 + 

But of this more than enoug h is faid, be- 

caufe it. will appear:in what follows, .That 
Wiliam 3. never made any fuch Conqueft of 
‘England, aE 

te, a Mthoga: ga Faby 8 tee SEs, 
* Secondly; Therefore E come to the Second Conguen 
Kind of Conqueft, viz.: That which {is.on- over the 
ly Vidoria in Regem :- And this is where the King, bue 


ia age | e Re ep, notthe 
mqueror: either: has a real Right to People. 
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‘che Crown or chief Government of a 


Kingdom, or at leaft:: has, ‘or :makes 


‘forte ‘Prerence of Clains thereunto; :and, 


in Purfuance of fuch Claint, taifes War, 


, and’ by his Forces obtains what hd fo-:pre- 


tends a Title to.. Now this: kind of!. 


queft does only inftate the Vidor ‘in thofe 


ights ‘of Government;: which. the: ¢on- 


‘ quered Prince, or that Prince to whonrthe 
Conqueror pretends a:Right of Succeffon, 


had, whereby he becomes! only-a:buoteffor 


Sure Belli, but not a Vidor oc Gonquerér 


upon the Peeple; and therefore has no mofe 
Right of altering their Laws;: dr: taking 


- away their Liberties. or’ Poffefftons; Haan 


the conquered Prince, or the’ Prince to 
whom he pretends a Right of ‘Succeffion, 


had ; for the Intention, Scope. and! Effe& 


of his:ViGtory extends no: further than the 
Suceeflion, and does not at all affect the 


‘ Rights of the People. The Conqueror is, 


as it were, the Plaintiff, and the conquered 


' Prince is the Defendant, and the Claim ‘is 


G2 mee: | 
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a Claim of Title: tothe. Crown aad be- 
caufe each of them pretends a Right to the 
-Sdvercipnty, and thete: is;n0, other. com- 
speteng.“Erial of. che. Title between shes, 
iehéy: puc. themfelves apon .the great, Trial 
by Bartle; wherein there is ‘noth 
in Queftion touching the Rights of the 


- -_Co ¢ . 
wi ahs 


; (People, buc. only. couching. the Right of 


_the-Crown, -and chat being decided, by: tlie 
MiGoryy the Vidor.comes in a5 a.Succeffor, 


' S gndinot: fare: Vidoria, as in:relation, to.cbe 
* .Péoples Rights, the: moft Sacred whereof 


are. their Laws.and Beligion, | .-5>:.. 
udndeed, thafe that.dp voluptarily afGit che 
-oofiqucred Prince, commonly undergp.the 
-fame Hazard with bim,. and. do, as ic were, 
- pot heir Interest upon the Hazatdand Iitve 
of itheifame Trial, aad therefore commanly 
-falb under thd fame Severity with the Cop- 
<guerad, :acleaft de fala; becaulé, perchance 
the Victor thinks ‘he cannot be fecure, with- 
sonpst:: But yecU Lage, and indeed comman 


as maw makes the Conquerors ‘ufe great 


o and. Diftrimjnation: in‘relation 
to. ithe Affiftants of he conquered Prince ; 


amid cecextend this Severity: only: co the emi- 
caentiand bufy Affiftants of ‘rhe Conquered, 
,andinoc.to the Gregarti, or fuch as either by 
sGénftbame.or by Neceficy were enforced.co 


ferve apainft.him; and as.to thofe-alfa, .on 


swhomithey exercifé their Power, it.has been 
fareby.done Jaurd Belli. aut. Vidona, but by, a 
Lpndigiary, Proceeding, as in Cafes.of, Trea- 
- fon,: becanfe now.the. great Trial: by: Bartle 
ha’ pronounced forthe Right of the Con- 
| queror, 
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we 
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ueror, and at beft no Man muff dare to 
y © therwife: “now, ‘iwhatfoever: Débdilicy ; 

was itt his Preténfion orClaim: * We' fall'fee: 

the Inftarices hereof ‘in‘what follows!) vr 
Sait, Cae aera oe rr oe wes Pee, ee ey oe eely 7 nae oF 


- Thirdly; As to the Third Point, How. the 34. Qee- 
Laws of’ England'ftood atthe Entry of King. : 
Wattiom 1. | And ‘i feems* plain, thacae:the/ How the 
Time of his‘Entry ined ‘England, che'lsaws, ‘food as 
commonly? call'd, ‘The Laws of Edwatd the:w. 1's 
Confefor,' Were then. the -flanding Laws: of'Entry. 
the Kingdom: ° Hévedes ‘tells us, in a Di-' 
greffion tihder his Hiftory of King Hevry IE: 

thar chofe Eaws were orPfinally put together! 

by ‘King: Edgar, who was the Confeffor's 
Grandfather, viz. ‘Verum' tamen pop : morte 


. ipfiad Regh Edgast ufq; 2d Covinaricne! Santi 


Regis Edvardi quod Teimpat Continer Sekay ita & 
Septem! Annos prece (vel pretio) Leges (opit a [tO 
tus pratermifje fed '‘poftquam Rex Bdvardns th 
épno fuit fublintarutComcilio Baronum' Anghiae 
Legem Annos Sexaginta' & Septem Sopit ais; exeb - 
tavit @- confirmavit, & eg Lex fic confirmata 
wocata ek Lex Sanit Edvardi; won: ‘quid ipfe 


_ -prind inviniffct cam fed chm pretermilfa fuiffer & 


vbliviint penitas dedia wmorte' avi: [Wi Regis 
Edgati' ‘gui primas: inventor ofa fuiffe aitirar 


-~e 


« 2 


trac of Laws before-mentioned, which he 


made out of that Threefold Law, that: ob-- 
tain’d in feveral Parts of England, viz.. The. 


Dani{h, the Mercian, and the Weft-Saxon Laws. 
az” x: : Ehis Manual (as I may call ie) of Laws, 
_ > Liled, The Confeffor’s: Laws, was buat a {mall 

* > “"-Volume; and contains: but few Heads, _be-. 

..- ing rather.a Scheme or Directory touching 

“+y fome Method to be obferved in the Diftri- 

_+obution ofJuftice,and fome particular Proceed-. 

ings relative therepnto, efoecially in Matters. 

of Crime, as appears by the Laws them- 

felves, which are now, printed in Mr. Lam- 

bart’s Saxon Laws,- 9; 133-.and other. Places ; 

wet.the Englife were very zealous for them, 

no lef ar otherwife than they are:at, this 

Fime-for,the. Great Gharter ; infomuch, that 

chey, were never, fatisfied till the faid. Laws 

avere, teinforced and mingled for the moft 

Part.with the Coranation. Oath of King 
Wikiam {. and fome-of, his Succeflors... _ 


aE eG Oe ay at ile, anit: Mase | 
;_. And.this: may fervq fhartly touching this 


‘Third Point, whereby, we fee that.the.Laws 
that gbtain’d at the Time of the, Entry of 
King William I, were the Enghjh:Laws, and 
pringipally thofe of Edward che Confeflor.. 


BE AN A, on Sinn uni, AE ls 
gth. Que-;:: Koyttply, The Fourth Particular ,is,.,Che 
ftion. °Pretenfionsof King William]. tothe Crown 
What -9f Bngland, and what kind of Congueft he 


kind of made ae this will: be beft rendered. and 


Conquet yinderftood by preducing the Hiftory of shat 
Wiliewl!. Bufinels, - as re is delivered ovey fous by the 


¥ 


made. ancient Hiftorians: that lived in or near 
ice 7 re tea that 
Pegs 
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Ch.3. Comtnon tat-of England. 
| net Time: :-The-Sam, or Zotum-: whereof, __ 
48 ‘ ee ee oe eee oe eee ee << Lae “4 
King. Edward the Confeflor having no... --- 
Children,: nor like co have any, had Three ||: 
Perfons related to him, whom he principal. °°": -- -- 


ly favoured, wiz. .1ff, Edger e4theing, the 

on of Edward, the Sen of Edmor hs i 
Mat. Paris, Anno 1066., Edmundus autem latus 
ferveavs Rex naturals. de firpe Regum, gennit Ed- 
wardam & Edwardus genuit Edgarum cui de 
jure: debebatur. Réguumm Anglorum. 2dly, Hay 
rold, tha San of Goedoin, Earl of Kent, the 
Confeffor's Father-in-Law, he having, married 
Earl Goodwen’s Dayghter : And, ie William 
‘Duke of Normendy, who was. allied to the 
Confeffor thus, viz.. William was the San of 
Robirt; the Son of Richard Duke ‘of ..Non- 
mandy, ‘which. Richatd' was. Brother unto the 
Conteffor’s Méthes. Vide Hoveden, -{ud initio 
Anni primi Wilielosi primie 1+ oe 


é 


There ‘was likewife a great 


as well as this Alliance, between the Com 
feffor arid Duke Wiliam ; for the. Confeffor 
had offen made-confiderable Refidencies 
in Nermandy. And thisgave a fair Expe@a- 
tion to Duke William of fucceeding him in 
this Kingdom: And there was lee , 


feffor, That. Duke W, iliam fhould:. fucceed 
him in the Crown of England ; and:becaufe 
Harold was in great Favour-with. the King, 
and of great Powerjin England, and there- 


fore: the Jikelieft. May by: his Affjftance to 
advance, Or by iys-Oppafition.to hinder or. 


-emperaté.. the. Dukes. ExpeGation, there 
- | | G4 was 


aa cee ee aod - 
Familiarity, 


fa,, ag leaft 
’ pretended, a Promife made him by; the Con- 


ww 
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Three was a Contra& made between : the: Dake: 
Competi- and Haroldin Normandy in the Confeffor'sLife-. 
ee time,. That Harold theuld, afeercite\Confifir’s 
of Euglead, Death, afkit’ the Duke in. obtaining: the: 
dex, Cc.) Shorcly after ‘which theConfe/for: 
died, and then ftepd<up: the: Three Cam- 
petitors'to the Crown, vi, rs. 
oy. Edgar c&theling, whe was: indeod: fa. 
voured ty ‘the Nobility, but being: av Inv 
fant, was overborn by the Powerof Hurvld; 
who thereupon began to fet up for him{tks 
Whereupon Edgar,. with-his “wo Sifters; 
fled into Scotland ; where he, and: one: of 
his Sifters, dying withane Iffie,. Adergarer, 
fis orher Sifter'and Heis, married: Afzleoln, 
King of Scots; from whence proseeded:the 
Race of the: Scottifs Kings, and from whom 
Er prefeit Majeffy- Queen Anne s derived is 
a direlt and unint ‘Tien 
2, Harold, who having at firft raifed a 
Power under Pretence: of fupporting aad 
preferving’ Duke WiMam’s Title to chis King- 
dom, an —s by Force fupprefs*d Edgar, 
he thereupon claimed: the Crowneo Aim 
felf ; and prerending an Adoptios <or.:Be- 
queit of che Kingdom anto:bior by the 
onfeffor, he forgot his: Promifé. made co 
Doke William, and ufurped' che! Crown, 
which he held but the Space of 6 Months 
and 4 Days, Howedem’ = 
4. William, Duke of ‘Normendy, who pre- 
‘tended a‘Promife of Succeflion ‘by the Cox- 
_ fer, ‘and a Capiuilation or Stipulation” 
Harold for his Affitanee ; and had, it-feeras, 
- | fo 


Crown of England! (‘Pide B ji Hevet | 


— 
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- fomo, prefent Incapacity: in the. 


Kam 1. was not a Conqueft upon the Coun- 


Ch. $5) Cowyyors, Late oF England. 


fo far-interefted.che, Pone.in Favour of his, 


Pretepfions,. that he, proppypged for Mifliam 
again{t both the.oshers; poe 


ben 
: ae 


"Hereupog, the, Duke makes his Claim tq: 


the Crown of Eagleyd, gathered a power 
ful Army, Came Qver,, and. upon slay aie 


2 te } 
of Ocaber, un0-1967, gave Harald, hartley , 


and’ overthrew. him. at, tha¢ Place in Suffer, 
where -Wilhiam: aferwards. founded Buttke-. 
Abbey, ‘in, Memory, of that Victory. ; ap 

then he took upon him the Governmehe of 
the. Kingdom, as, King, thereaf, and upon 


Chrifmar. following was folemnly, crown'd 


at Wafminfter by. the. Archbifhop of York ; 
and he dedlared at his Coronation, Thay be 
claimed the-Crqwn not; Fure Belli, but. Fure 
Suacefhews ;,and. Brompton. gives us.this, Ac- 
caung thereof,  Cyys xoraen. Tyranni.exborre/cen 
ret > nomen legitimé. -pripcipis ener ere ti 
tiit-confecrari; and accordingly, fays the fam 
thor, the Arshbifhop of, York, in rel pe& 9 
Aschbithon 
of Cansenbury, Adunws. hoc adimpleuit.. iplumq; 


’ 


Gulielmum: Regen. ad jura Ecclefie Anglicang 


tucnde x, confervanda, populumague fyum, rect 
regendum,. & Leges: reqs Statuendum, Sacra- 
ginto folemmiter adffringit; and thereupon. he 
took the Homage of the Nobility. 
This being che true, though fhore Ac- 
-eount of. che Stace. of that Bufinefs, rhere 
neceffarily follows from thence thofe. plain 
and unqueftionable Confequences, 


. -Firfl, That the Conguett’ of King” Wiil- 
try 


, 


go 


. it, in the Perfon of 


Che hittow sf the Ch. g. 
try or People, but only upon the ‘King of : 
= Hero d, the Utarper 3 
for Wilkem 1. came in -upon a Pretence of 
Title of Succeflion to the ‘Confeffor; and 
the Profecution and Sucoefs of the Batele’ 
He gave to Harold’ was to make: good his: 
Claim‘of Succeffion, and to remove Herold, ' 
as an unlawful Ufurper upon his Riphe ; 
which Right was now décitfed in his Fa- 
vour,‘and determined’ by that gréat Trial | 
by Bale, 
_ Secondly, That he acquited in Confee 
quence thereof no greatér Righe thast what 
was in the Confeffor, to whom he pretended 
a Right of Succeflion; and therefore ‘could 
no more alter the Laws of the Kingdom 
upon the Preténce of ‘Conqueft, than the 
Confeffor himfelf might, or than the Duke 
himfelf could have done, had he been the 
true and rightful Succeffor to the Crown, 
in Point of Defcént from the Confeffor ;. nei- 
ther is ic material, whether his Pretence 
were. true or falfe, or whether, if true, i¢ 
were available or not, to entitle him to the 
Crown ; for whatfoever it’ was, it was fuf: 
ficient to dire& his Claim, and to qualify 
his Vi@ory fo, that the .Fus Beli thereby 
acquired could be only Vifforia in Regem, 
Jed non in Populum, and put him enly in the 
State, Capacity and Qualification of a Suc. 
ceffor to the King, and not as Conqueror 
of the Kingdom. - © °: |. 

_ Thirdly, And as this his antecedent Claim 

kept his Acqueft within the Bounds ‘of a 

Succeffor, and reftrained hini from the-un- 
: 3 . | limited - 


. ‘ - 
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“Limited Bounds and Power of a Con- 


queror; fo his fubfequent Coronation, Corona. 
and’ the Oath by ‘him taken, is. a fur-. tion Oath, 
ther. ynqueftionable Demonftration, that | 


. 


he was reftraind within the Bounds ‘of 
a Siicceffor, and. not enlarged with the 
Latitude’ of 4 Victor; for at his Corona- 
tien, he -binds himfelf by a Solemn Oath 
to preferve, the Rights of the'Church, and 99" > 


¢o govern according to the Laws,'and not 
abfolutely and unlimictedly according to =, , 
the Will of a Conqueror. . a 


' Fourthly,. That if there were any Doubt «¢ 
whether there might be fuch a Vi@ory as 

might give a Pretenfion to him, of altering © 

Laws, or governing as a Conqueror; ‘yet 

to fecure from that poffible Feat’, and to 

avoid it, he ends his Viory in a Capitu- 

lation ; namely, he takes the ancient Oath 

of a King unto the People, and the People 
reciprocally giving or returning him that 
‘Affurance that Subjeds ought to give their 
Prince; by — Homage to, 
“Him 45 their King’, declared by the Victory 
he had obtain’d over the Ufurper, tobe the 
Succeffor of the Confefor: And confequentl 


FF there might be any Préténce of Conqueft 


‘over the’. Peoples Rights,’ as ‘well ‘as over 
“Harold's, yee the Capirulation.or Stipulation 
‘removes the Claim‘ot ’Pretence of a Cén- 
‘queror,-and enftates -him in the regulatéd 

Capacity and State of a Succeffor. And up-_ 
on al} this it is evident, That King William. 
coiild ‘age’ abrogate or alter thé ‘dndient 
Laws. of the Kingdont, ‘apy ~ more: seas 

. - ) ee 


4 


. 
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~~ 


a he, hed ne xt seer 
Confellor 
bea bed erceded the Cones is lal 


‘ 
ern _ > eo - 


ave ee iam of. eds a hig 
w 

Rigg, at Hem nt Hid Hot’ d mane ; i 

Consuel 9 as ia Of ld “4 ter 


the Laws of thy 3K 

sth. Que- ae con *, ha laft Jueftion I 

ftion, pr ORO. ply de ‘ed, ‘wid. We Whether a 

eo Fate cn as an Ee > dond by 'K 

| ieee al- William “sftent his cool oe ‘the Crown 

pas in. reference. eigher. - ‘the “Aleetatt on “or 

Cath ion the aws, and how ‘and 

: what anner the. fame was doné: ‘An 
is heing. a “Najrative’ “Of. Matters’ ‘of F ad, 

Li all dias into. thofe Two’ Inquiries, 

1p» ‘1. What was done in elation: t Co: the 

| Ps ds “and. Poffe flio ions, of the Engh : “And 

sd What. ae. dong. ‘in relation‘ to the 

Laws of the. Kingdom general; fot both 

of. chele, will be- necetlasy to make up a 

clear] Narrative touching the Alreration or 

Sufpenfion, Confirmation or Execatjon of 
at Te Of this Kingdom by him. 

1 Firf, Therefore” ‘touching the ‘former, 
wit. What” was. done in ’ selation vo the- 
‘Lards. and Poffeions of the Englih. Thofe 
Fro hog me mauft be premiled, VIZ. -Firft, ’ a 
Matter of Bight, .or Law; which is this, 


~ 


That in’ cafe this. had, been . a ‘Conqueft 
“upan the Kingdom), i¢ had beeti at the Plea- 
‘Sure of che Conquefor to have taken all ele 
“Lands. of the Kingdom i into his owti Poffel- 
ASB to haye pur 3. Period to all Sing 
idle 
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Titl:s, to/have cantelled all former Grants, 


and Or [mee eV i : 
¢ 


en na higher nor anciensse thay 
A 


a, Title fierved: wholly from .and- pander 
fay, that.every abfolure C 
ueror of 2 Kingdom will do chus,: bur'thae 


sow 
< e 


great Arary.of Foreigners, cogs wold hare 
ndertaking, 


‘therg were Perfops of very various Condi- 

“tions and Inclinations.; fome p¢ hance did 
dhere zo. the Duke, and were Ad 

fim'onenl , or at | aft under-hand, towards: 


apy. Nace or Eminence, fared besig ‘betege 
m 
pro- 
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probably ftood Neuters, and medled not: 
and thofe, though they could not exped 
much Favour, yet they might in Juftice ex- 
pect to enjoy their own. Apain, it’mutt 
heeds be fuppofed, That the Duke ‘having 
fo great an Army of Forejgners, fo many 
Ambitious and Covetous Minds to be fatis- 
fied, fo many to be rewarded in Point of 
Gratitude ; and after fo great a Concuffion 
‘aé always —— upon the Event of 4 Vi- 
cory, it muft needs, upon thofe and fuch- 
like Accounts, be evident to any Man that 
‘contiders Things of this Nature, that there 
batch Outrages and Oppreffions com- 
mitted by the Victor’s Soldiers and their 
Officers,:mahy falfe Accufations made a- 
gainft innocent Perfons, great Difturbances 
and Evictions of Poffeflions, many right 


Owners. being’ unjuftly thrown out, an 


‘confequently many Occupations and Ufur- 


-pations of other Men’s Rights and Poffef- 


What was 


fions, and‘a long while before thofe Things 
could be reduced to any quiet‘and regular 


‘Thefe gérieral Obfervations being pre- 


done after mifed, we will now fee what de Fzéto was 


the Con. | 
queft. 


done in relation to Men’s Poffeffions, in 


_Confequence of this Victory of the Duke. 


Firft, It is certain that he took into his 


‘Hands’all the Demeafn Lands of the Crown 


which were belonging to Edward the Con- 
feffor at the Time of his Death, and avoid- 


ed all the Difpofitions and Grants thereof 


made 


> 
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have been, if prefently Fure Belli ac Vi 


Ch.5. Caminon iLaiv-of-England. 


made by Harold, during his fhort. Reign ; 
and this might be one great End of hts 
making that Noble Survey in the Fourth 
Year of his Reign, called generally Doom/- 
day-Read, in fome Records, as Rot. Win» 
ton, Orc. thereby to afcertain what were 


the Poffeffions of the Crown in the Time 


of the Confeffor, and thofe he entirely re- 


fumed: And this is the Reafon why ih 
fome of our old Books it is faid, Ancient 
_ Demea{n is that which was held by King Wil- 
‘ liam che Conqueror ; and in others ’tis faid, 
_ Ancient Demea{n is that which was held by 


King Edward the Confeffor, and both true in 


their Kind; and in this Refpe@, viz. That 
~whatfoever appeared to be the Confeffor's 


at the Time of his Death, was aflumed 
by King, William into his own Poffef- 
fon | aie 


} 


econdly, It is alfo certain, That no Per- 


fon fimply, and guatesus an Englifh Man, 


was difpofféfs'd of any of his Poffeflions, 
and confequently their Land was not pre-~ 


tended unto as acquired Fure Belli, which 


appears 


oft plainly by the following Evi- 


 GENCES, Ui. 


Firf, That very many of thofe Perfons 
that were.poffeffed of Lands in the Time of 
_ Edward the Confeffor, and fo returned up- 


“on the ‘Book | of Doomfdey » rétaind the 
' {ame unto them and their De 


mee : {cendants, arid 
{ome of:their Defcendants retain the fame 


_ Poffeffions to. this Day, which could ‘noe 


Fforia 
oe. 
Anta 
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“if chete, had been’ fu¢h* a Conqueft ‘as had 
:Nefled ‘alf Mens _Rights‘in the Conqueror. 


” Were not abrogated ot impestt'd by this Con- 
te que, ‘but’ continued’ notwithftanding the 
, fame; for, a5 is before obférv'd “it was Fare . 

“ Beli quoad Regem, fed non“quoad Popalum, : 
3 : ut 
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Such. asiadhered to him againft Harel, 


Ufarper; and, without all Queftiogt, : thofe 
Continued..the Poffeffion’ of -cheit Landss 
and their Pofleffions were.rather encreafed 
by him, .than any way. diminifhed..::Seasyd- 
yy, Stich as adhered td Harold, and oppofed 
the ‘Duke,. and faughe againft him;-:and 


’ doublefs, as to thofe, the. Duke: after. his 


Vigerty ufed his Power, and difpefleisd 
theta of their Eftares.«: Which Thing is wfual 
sport all Conclufions and Events~ef_.this 

d; upon a double Reafon; 17, Eo fecure 


“bim(eif againft the Power of thofe that.ops 


jos'd chim,'.and to weaken them. in theit 
ftates,, cHat they. fhould not afterwards be 
enabled ta. make Head -againftt him... And, 
adly, Ta gratifie thofe that aflifted: him, 
and rq reward their -Servises.in that Expe- . 


- dition; ‘and:o make them. fiem to hjs Into: 


reft, which. wap. now : cwifted with: thei 
awn :: For it can’t be imagined, but that th¢ 
Conqveror was aflifted with a great Gontr 
pey of: Foreigners, fome that he favourd, 

e that had highly: deferved for théis 
Valoug,. fomte chat were neceflitous Soldiers 
of Fortane, and others. chat were either 
ambitious or covetous: All whofe . Defires, — 
Deferts, or Expedations, the Conqueror 
nad; no other Means to fatisfie, but by the 
Efftates of fuch as had appeared open Ene- 


-- gnies co him; and doubrleis, many innocens, 


Perfons fafiered in: this Kind, under falfe 
a: H "Sug 
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eftions. and Accifacidus, which ofa- 


wT $d 
wv, 1 MOnbdi preg Exctahacioss by the Writers: of 
“tuys; QhOfe Fimes againft thd Violenciesand Os 


b ptéfiéns which were’ iifed after this: Vido:- 


fy. And, Thirdly, Such ab itood Neucers; and 
wtieddfed nor off either Sidé during! the Corp 
troverfie: And donabtlefsy for fone: Time 
dfver.this. préat ere eh many of those ftf= 
‘very much, did were Rardty tfed ix 
their Eftates, efpeciatty ficli as were oF che 
ndediar Tibeifi, who ieee tw tk 
i: Créer" las ft urienfis, w Oo wrote) 
‘Tittle of Hén. YE. Libro 1° Capi Rudd Bhat 


btn O quate fle diflam, gives. ts! 2 inne 


Accobne of what he fad traditionally 

ed couthine this Mattdl, co fis: Effect; ofd 
8 Régni' Coriquifitionem vy Perdgetfiset Sab: 
feltibnémd, 8&c. Nominie ater Siecceflonw 2 tin. 
poribas fubatic Gésitis mbbil sbi Verdtenteat; 880, 
s. €. After che Conquelt of: che Kingdohs 
at Sabjection of che Rebéls; whea the 
King hihwelf and’ his preat Men had fit 
veyéd their new Acquificions;: aith: fit 
Inqairy was madé; whd there wee: chae, 
fights apainft the King; had faved them. 
felves by Flight: From thefe, and die Hetrs 
vf tach’ as were flain in Battley fiehein 
apaint hiin, all hopes of Succeffiorr,.. oF 3 


pollcAing their Eftates ; for the Peopte' bss 


ing. fibdued, they held cheir. Lives: ds-a 
Favotr; Gc | 
- ‘But Gerv.ife, ds he fpeaks fo iil | 
relatiori to the Conqueft, and. che Sabai 
Gevis as he tetms us; fo it’ ftould feenr; he 


s 


was'in great -Meafure miftaken in this Re 
we p lation ; 


beratly th 
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lation ; : For it is moft j lain, That hicks that Lands of 
b Aned fidt’ engaged vihibly in che Afifftdhcé Neuters 
old, were not, scoding to the R Ral sa 
Of the ofe Times, difablel to efits fey their 
: or make Tide. of Succe to cheit . 
AhcéRtorss: dr eon to the Pe érit 
a3 foriiérly, tho’ poffibly fome Oppsiretiia 
tight be ufed ie particular Poffo Ons here 
ind cere. to the contrary, And this ap- 
ad by eas epee een bP as 
; see it H. Spelman’s ary, 
payee itle of domi or Dies, oe 
Efhalhere tranfe ankciibe, az, 


- Batis fe Shien, suit alii oii 
epedti ‘Paerunt CO Fervis fais abjeriont ad. ‘conque- 
Pore aisiersine eS quod nahquam ante cone 
weft arp, nee - con eeu nec pojt, wernt con 
x ryisute ip ee bed oles 1 ardilp fed 
tare fe pare, EX boc pardti fant probare 
iad Rel aelled dst, be ied iden Rex 
facit usr per rotate igi ts fat, - | 

8 pro atin fi fan ps ‘s d 4 dem Rex 
cr ut —_ ll ny Henntoaht ‘fe i pace 

orma preqitia wo inf r rebabetent omnes « * 

ae ominationey Saas ry iptegre. Cin 

hac ak itd habstrbat vel tenuerunt ante com- 


| gs mie am, BY ey spp i in sie Vocarene 


Drent ese A 


Sut i¢ feents Wie Pofteitoris of the Church Chureh 
Were pod winder” his Difcrimimation, for Landsnot 
being ‘heft hor’ in Right of the Per- - Confifcae 


Confifeation: By the Adherence of the 
H 2 Pof. 


tee Che Mite 46. the--; Chis; 2 


2 - Poffeffor to Harold the Ufurper: And there- 
vt+ tv. fore, tho’ it feems rr ¢ 
“1+ Canterbury, at che coming: in‘ of 
*" t had been in ‘fome Oppofition nl i 
which probably might. be, the true 
why he, perform’d nor the Office of ‘his 
Coronation, which a Right pratinle to 
him, tho’. yay other, Impediments . wer 
pretended, Vi rd a crys in, initio Libri, an and 
Aight alfo -the. Reafon:.why 2 
confiderable. oe ok his Poffeffions. were 
‘granted to Odo B pallens Bayonne, but were 
‘afterwards recovered ely | 
ceflor, at Pinendon, in pleno Comitatu, wbi Rex 
Precepit torum Comsitarar b{ que. ws0rg, confi 
dere, & | Comisaths onenes Francigenos & 
grecipue dagles in antiguas Lagi o Confer | 
feral cnitos, im num cony 
*. othistn ‘maybe add thofe feveral Grants 
_and eeee de by Ki nikon I, men- 
Hone, ot Retloth iftory’ of Hl, and ind ree 
3 ring co. pric’ san es 
Pieces “fach Tands, or Goods, -as had —_ faken 
forree .aWay from them, ie | 


= . zv vere 


ftorin 
Laie Wi Beloas Dei grat ig 
ces fratico. Archiepi{copo at kes, g lam am 
' {cope Conftanticrum oe Robersa Comiti de. ox ae 
Richardo filio” Comitu Gileberti *e> Hugoni de 
Monteforti, {uifque aliis proceribus Regni Anglia 
e et faluterm, Suempeomete Vecccomites SEOs 0 ILO 
fined 6Gpl0y. Oe. ee Parte mea eis, dicite xt reddant 7 
mie 5 copatibys. meis.@ Abate tone. 
bo . siefque- ‘Dominicas terran ge pokes Dominio. Epifee- 
paving, ALOT IIIS, & Ab my Epilcoph mes 
“3° Cs bates 


~~ — 
a a — ae 


; Chis: Senne at 4 den af Hoel 
ig; Gotnmort Lato of England. 
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| ah 


Abbates ess vel lenitase vel. timorevel cupiditate — 


dederunt vel babere confenferunt vel 2p violentia 
Jus inde: abftraxerant, s s 


wifireddiderint ficsit cos tx parte mea Summonebitiny 


wos ipfos velint nolint, ‘conftringite reddere; Et 


1 fi quilibet alias vel aliquis veftrum quibus 


banc Fuftitiam impofai ejufdem querela fuerit 


reddat frmiliter quod de‘ Domino Epifcopatuum vel 
Abbatiarum mearum babuit ne propter iDud quod. 
inde aliquis veftrum babebit, minus exerceat [uper 
aneos Vicecomites vel alios, quicunque teneant 
Dominium Ecclefiarum mearusm, quod Pretcipio, 


Orc. , ‘ - | 

Willielmme Rex Anglorum omnibut {uis fidelibns 
fuss CO Vicecomitibus in — Vitecomitatibas 
Abbatia de Heli Terras babet falutem. Precipio 
st Abbatia pred. babeat Omnes cfu, a 
fcilicee Saccham CG Socham Tok & Foam & Ine 
Fanzonssberf, Hamfocua & Grithbrice Fithwite 
OG Ferdwite infra Burgum © extra O° wanes 


freut babuit Die qua Rex Edwardus fuit vivus 
& mortuus, & Age mea juffone dirationate 
apud Keneteford per plures Scyras ante smeos 
Barones; viz, Galfridum Confiantientem Ep. & 
Baldewine Abbatem, 8c. Tefte Rogero' Bigot. 
Willielmus Rex Angl. Lanfranco Archicpo , & 
Rogero Comiti Moritonie, &” Galfrido Conftane 
tien Epo. falutem. Mando vobix'& Pracipio 
sit iterum faciates ra egg hom Scytas que 
interfucrunt placito babito, de Terris Ecchffa de 


Heli, astequam mea conjux in Normanians no- 
wiffime veniret, po mesa" ge de Baroni- 
hus mci, gui competenter adele poterint & 
~ | H 3 — pradilfe 


“quod biGtemus infu 
-poffiderust de Dominio. Ecclefiarum mearum, Et 


alias a in terra fua fuper fuos homines — 
a 


ma 
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edibte cite interfucrint @ qui terrae ejxf- 
pe Ec 1 tenent ; Quibus in wRUM COngT ER 
gate eligancur | lures de illis Anglis qu | 
auemods Le Se Jaco re prefate Fee fig Dic 


dus Obiit, & quod inde dixering 
een jare or tefientur ; 3 quo fatto reflituene 
tur Ecclefie terre qua in’ omintco {uo erant die 
obitus Regis Edwardi ; hehe his quast. honsines 
clamakant me fii dediffa; ibas vero Liters mibg 
fignificate qua fint 3 gti cas tenet; Qui au- 
tems fenent ais que proculdi valdabio 
tether de Ecclefia faciant concordiam cam Abbate 
quam A beh poterint, @& 3 ‘noluerunt terra 
remancant ad a oe quogue detinentibag 


Ws ielmawe Rex . y hag Lasfience Archie 
pile’, & G. Epife. ei Cosmiti M. falu- 
tem, &c. Defendite ne. Remigi us gr 
novas ‘confixetudines requink: eee 
de Heli, Nolo ening quod. ibi babeat nifi illu 
peek Anteceffor ejus habebat  sempase 
ye! Scilicet qua die i Rex mortuay 
| bes Os B he mig. Epifcopas i Placicare vor 
ed in é. ficut polis pempere 
Regs Edy citum i t in veltra 
pralensia; De afahke’ i Nocgaie Abbatems Si- 


vem [ua con ig | cuftodiri. Facite 
yemaniere Sim de Terris Coleman: 
tur Willie de om, & Redulpbue | iat Guale- 
TANSb, & Beber vertus Gernon ; fm "-Placicare 
noluering ‘few “inde placicaffent Ae _femporg 
Regis Edwardj, o feut in eodem en 
Ab atin nfuetudines fuas bebebat, KY 

— to fit tubes fe Ate per Chars 
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a Toles pares 


Se ee 


propounde d, ‘How 

ites Vidar, deal wich the es 
t $]R, Bg fs fae cncre 

was ng Preténce of fea Ukiverfal. | 

or that he was a Vitor éa P. { 

did-he claim the Tice of Lah nf 


thae Account “afte: Of bis 
Vi dsr, ‘to Feize the Lands of facti 
4s had oppos' a him : Which is nniverfal in 


ali Cafe of k of phrwrigad tho’ withour: the Pre- 
rence of Cofk 


Pariecy Therefore I LE come oo the Second ad Que- 
‘neftions, viz. What Was a 2 ftion. 


ret abeivenr ary Ic is-ve 


‘the King, after his Vidory, d rie as ail wile 
eee “WO 


uld ‘have ‘done, endeavour to 

malie-4 ftriger Union between England and 
;and in order chereunto, he endea- 

Youred to ‘brig ‘in the French inftead of the 
Sewn Language, ae in Hegland: De- 


libsravit : 


yrures* : wallaes in: Curia. Regs placitaret' nif. six: Liv 3 
as 2 | Galligh;Oc/ From whense arofe the Prattice: 
Language. Of Pleading-in -our.Goarts. of Law.m the 
and Lane: Nermsaw: oc Prnch Tongue; which Caftom 
of Enclend: consisined till theStasuce of 36 E. 3.4 x5. 
and Ner- | Andes he thus:en 4voured poise 2. 
=") Commtiunity:in theie Lane t, fo ipoRibly 
 kemightendeavour to! make khe tm their 
Laws, ‘antto imtrodned the Neman:‘Laws 
mata Esplisd,ot ds manyiofem as he tho 

convenseatss: and: it .#& .vary probable, that 
aftér the ViGory; che:Nermcd Nobility: dnd 
Soldicrs\were {cattextd through the whole 
Kuigdim) arid niingled: with: the lifh, 
bala rath air’ introduce fome of ths 
nab vftoms infenfitly: into 
this Ka eerie eyeing a nie 

- Queso ardsiddultrioufy : mi the Engh 
and DNorvienc. together, fhnfiling the-Nirmans 
- Ihtd Roglifa Poffefioris here, and putting the 
. Eagiifh ima PofleMfans ia: Normandy, and 
making :Mamisges among chet; efpecially 
__ between the Nobility of both: Nations... 
ety ls This ghver the. Evelis.a Sufpicion,: that 
» « they-fhbuldfuddesly havea Change oftheir 
Laws. hidoqenbey, .weré awate df ip :: Bat it 
fell.out: much bereer,: .Forfirft, there doifing 
fome.Danger.of a Defedtion ‘of the Zagiifi 
countenanced by.thei Acchbifhop iofi Jorki ix 
the North, and Frederick, Abbot-of Sc. Albuns 
_in-the Seuthpthe King, bythe Perfwafions of 
Lanfrank,. Archbifhop of Gapterbury,:Bre bana 
a es ; ae paces 
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Ch.:¥ Common La: of England. 


tes 


06. Berkbampead juravit ; Animas 
ree saath Albani Ieee Sac enti The 


Evangelis (miniftrante juramento Abbute Frede~ Eaglifh 


vice) upbonas & approbatas antiquas Regni Lages 


quar fantti G° pit Anglia Reges ejus Anteceffores, og, 


Ci maxime Rex Eduardas aye eae 
ervaret; Et fic pavifpati ad propria. letivect{= 
ferans Vide. pra Pars. in Visa Frederiei.. tbe 
bats: Sankti Albani. es es a 

.. Bue altho’ now, upon this Capitulation,. 
she ancient Englijh Laws. were confirm’d, 
and ‘namely, the Laws of St. Edwerd the. 
Gonfefor; yet it appeared not whidt thofe 
Laws were: And therefore, in the Fourth: 
Year of his Reign, we are told by Hoveden, 
in a Digreffion he: makes in his Hi 
under the Reign of King Hew. II. and alfo 
in the Chronicle of Litchfield. — 

_ Wallielwsies Rex, Anno quarto Regni {ui Confiio 
Baronum fuorum fecit Summonari per Univerfos. 
Confulatos Anglia, Anglas Nobiles & Sapientes &. 
fun Lege eruditos ut eorum jura - con{uctudines 
ab ipfss audiret, Elects igitur de finguls totine 
Patri Comitatibas viri' duodecim, jurejurando 
confrmaverunt ut quoad poffiit retto. tramite 
neque ad. Dextram neque:ad Siviftram bay 
divertentes: Legurn (uarum.con{uctudinem Cc [awe 
citens oe nibil praetermittentes wibil ad~ 
dentes,' vsbil prevartcande mutantes, 8c, And. 
then fers down many of thofe ancient Laws 
-approvd and confirm’d by the King, and 
Eononvane Conciliue ; wherein it appears, that 
he. feeinsto be moft pleafed wich thofe Laws: 

that came under the Title of. Lex Danids;: 

ee ee ne emer ee 

ae . 


na : Oe pie of ths: 2: Qh. g. 


ee cutive reon mvinucrh compatriot guj Lages 

' bxexsait Fife effetti, ine: minifere ay ; 

Seems quasesisis permitterct Lages fp | 
.  — Learsfutid cay an nnd habere in vixergant 
oO Bots, ena = aan, 


= s, sadicare i hy gu nef 

ba ad’ feScudwn ingy ente, tandem 
ecuti (isnt pra ge saad Anise Repsg 
Seed qui cat fub dicws four och ia igs 
7 en rg cr cums en ges wen alioruns 
=  perfeverare. 
The Cu pate } Dlade Co gro Ashita Praca Bavoxuai 

filar's tenders is iscaidevst, 8c. 

Laws Gera a. wh lived nearer that 
a Fims, fpeaks gi ae ep to the Purpofe, 
= thus: Brafofitis “L Anglicanis facstadues 
| th agg earum Liifiniioneng, i. e. Merchen- 
“Weftfaxon-lage, & Dane-lage “ que/- 
din’ earamn reptohamy 1 me autem appro- 
bans, ils tra es Neuffria quae ad 
aah —ateees 


were ra di called the A zs 
are ell the 
eee which are ‘bieon' a Mr. 
's Notés vu 873. 
ithe. Pail thus, wt Te ib pend | 
Si fe quar Wellicknne Rex concefjit 
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Ch.-¢. Commer Walp of England, sor 
very amie chat Jogulfae mencions to haye - 
by from ts and place 
inh in che @ Abbey o Sahn om 
Year of the a rna grey et 
Vice coogi = be me ouaperiuny Lege 


yogeen, Fe There» werg sg ena additions 


ws at ¢ ie efta ruaf 
on wrienfis cals End que +hee 
Gia of , 


$ $0 eit ‘ncluded i in tokooe other es La a 
William tranfcribed in the fam pes 
upon ene Page 189, 193, &€. WwW ie 
deed pifimecr principaly detigned d fr ey cae 


King Willi 
sdf OF. ee Be of ke the fet 


gdom, elpecially & bet eer F the Eng oe 
The ta as sig Hd by. Ps Tplaner,s His 
Mur dro, Ob the 


€. 1 N s or French gg . 
the sLF eg mam aerate The Law ° 

r the Oath of Allegiance to the he av 
red ee 2g ahe Toil by ¥ sir ¢ 

at, which m raed 

aera - in Uiehereing Engla fie scr 
aoe A a the Law mat 
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Che Hitkery of the" Ch. 's: 
cere ‘ficus illss ftatuinius per Commune Goncilisers 
totins Regni noftri preditti, & illis dedimus > cona 
ceffimss in Feodo jure bereditario. Wherein we 
may _obferve, that this Contftitution feems to 

int at Two Things, viz. The aflizing of 

en for Arms, which was frequent under 


- the Tidle De affidenda ad Arma, and is after-~ 
wards particularly enfore’d and re@ified 


by the Scature of Winton, 13 E. 1. and next 
of Conventional Services referved by Te. 
wares upon Grants made out of the Crown 
or Knights Service, called in Latin, Forinje. 
¢un, Or Regale Servitinm. em 

-- And Note, That thefe Laws were not im- 
poled ad Libitum Regis, but they were fuch 
as were fetcled gr Consmsune Concilinm Regysi’, 
‘and poffibly at thatvery Time when Twelve 
out of every County were return’d to af- 
certain the Confeffor's Laws, as before is men- 
‘tioned out of Hoveden, which appears to be 


_ aS fufficient and effedual a Parliament as 


ever was held in Englend. = | 


[4 ° Betas 7 
‘ BY all which it‘ is apparent, Firf,, That 
Wiliam I. did not-pretend, nor indeed could 
he pretend, notwithftanding this Nominal 


. Conqueft, to aleér* thé Laws ‘of this King. 


dom without common’ Confene i Communi 
Concilio Regni, or in Parliament. And, Second. 


“, That if there could be any Pretencve of 


any fuch Right, or if in that turbulent Time 


“fomething of that Kind had happened ; yet 


by all thofe folemn’Capitulations; Oattis, 
-and Conceffions, that Pxotenca was. wholly 
avoided, and the ancient Laws of the King» 


dded 


donrfettiod, and were not to beakered, or 
oe a 


+ Ch.s, Comnmhtin-€ England. ——_t0g, 
added unto,.at the.:Pleafure of the Com, 
- queror, without Confent.in Parliament... 

- In the Seventeenth Year of his Reign, 

(or as foe fay, the Fifteenth) he’ began 

that great Survey, recorded in Two Books, 

called, Tbe Great Doom{day Book, and Littl 

Doom/day Book, and finithed it in the Twen- 
tieth Year of his Reign, Anno Domini 1086. 
as appears by the learned Preface of Mr. Sel. _ 
den to Eadmerus, and indeed by the Books 
themfelves. The Original Record of ving | 
is {till extant, remaining in the Cuftody. 
the Vice-Chamberlains of Her Majefties Ex- 
tt ehequer. This Record contains a Survey of 
it” all the ancient Demeafn Lands of the King- 
! dom, and contains in many Manors, not 
| only the Tenants Names, wich the Quantity 
! of Lands and their Values, but likewife the 
8 Number and Quality of the Refients or 
# =: Inhabitants, with divers Rights, Privileges, 

and. claimed by them; and b 

made and found by Verdié& or Prefentment 
of Juries in every Hundred or Divifion upon 
their Oaths, there was no Receeding from, 
or Avoiding what was written in this Re- 
cord : And therefore as Gervafias ee 
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quod ab eo ficut ab ulsioso Die ‘fudicis non lices 
ulla ratione difcedere. 

_ _ And thus much fhall fuffice touching the 
Fifth General Head; namely, of the Pro- 
grefs made after the Coming in of King 

Wiliam, 
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Paine’ ata te rehereae Ectlefalticks, ter 
tig canilreubaene aot the bea Looe 
aF 5 Silden bolt if, e efpetially Page 17, 
£83, ¢ s when: aie fhall Rnd iow ras Rig 
cite hie Epifeo copilot Cotiliftdry from th 
burt, hbw fe réftrafn’d the 


theft Courts Hol ex 
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ia ter ma Our Laws 
ars becwéén tiie Laws of ane se 
inte Chota bf Normassdy has give "ed ft “a 
ceafign w-fuch: as cdnfider nor well ole 
Of Tifings, eb: fuppofe.-that this happened 
pM Be Power 0 the Conqatrdr,: in! Coda 


Bente of this Ki oun’. to 


have ic, ‘that our Engle Laws ftill: eécain 
the Mark of that Conqueft, and that we 
éd our Laws :f, ‘hind ws ffom 2 
Goumierer; thaft which’ Affertibn; (a iz 
appears even by. what has before been faidy 
hing cm be nore untrud Beifides, if 
there: weyé airy Laws derited-froth the Nori 
mans tO US, as. — there mighe ‘be {dnte, 
5 Yet ie mo mbté con- 
cludes‘tive! PoficiGh ‘ro’ b@ trite; chac were. 
otived fuch Laws per Mudunt Congacf'ss, chan 
ifthe Kinpidemn of Fughond Drould -ab this 
Dayscake fonie of che Laws'of Per/id;’ Spiad, 
Egypt, or Afyria, andiby Aut of. Pat 
liament fercle ig — A es hes the 
were: for cheir Mh ET Pests yee, — 
obligisory — ani eke 
- 


855: i he ey vt. the: ) Ch. & 
or Reafon of becoming Laws here, were 
not .at--all..due. to whofe 
Laws they were, but to - proper and 
intrinfical Authority. of this Kingdom by 
which they were pepe as, ~ enacted 
into, 16; as no Law that 
is rate t haa here England, till it. be 
tectived ‘and authoritatively engraftedihto 
the Law of England ; fo thére'is no Reafon 
in common Prudence and Underftanding 
' for any.Man co conclude, that no (Rule or 

ie or Method. of Juftice: is to-be-admicted in a 

Bisa fay tho’ never fo {etul. or Beneficial, 

avg Harely supon this account,; That. another 
eritertain’d ic, and: made j ite: Past of 
sbefore:usi 3 3. 
hom to the Matter . it fel IL fhail. ‘cons 
fider: ng Pug rad of the: — — 


a oe “he 


"he “How long the Kingdom of Ragland 
and Dutuhiy: of . Notwiendy ftood ; ig Conjum 
@ion under one Goverfior.; 2 | 
. ack be Evidence we: have touching the 
of Normandy, and at. their Agrecment 
: wih curs. 
| g Wherein confifts cn Pari or Dif. 
parity. of the Englifh and Normes Laws. 
4- What might be’ reafonably judged :to 
be ‘the : Reafon and. Foundation of .that 
Likenefs, which is to be found et 
Laws of both Countries, = 


ag ee , Toeching the Conjuntion under 


OveRmOr of a ars 
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Ch.6. Common Late of England. 


are to know, That the Kingdomrof England 
and Dutchy of Normandy were de facto in 
Conjunétion under rele Kings, vix.. Wil- 
liam I. William Tl. Henry 1. King Stephen, 
Henry Il. and Richard I. who, dying without 
Iffue, ‘left behind him Arthur Earl of Bri- 
tain, his Nephew, only.Son of Geoffry Earl 
of Britain, fecond Brother of Richard']. and 
Fobn the youngeft Brother to Richard I. 
who afterward became King of England by 
ufurping the Crown from his Nephew Ar- 


~ ghar, But che Princes of Normandy ftill ad- 
hered to Arthur, ficut Domino Ligeo fio dicentes . 


Fudicium & Con{uetudinem effe ilarum Regionum 
ut Arthurus Filius Fratris Senirow in Patrimonio 
fbi debito &» hereditate Awunculo ‘fuo . fuccedat 
sodem jure quod Gaulfridus Pater ejus effet babi- 
turus fi Regt Richardo defuncto [upervixiffet. 


133 


And therein they faid true, and the Laws Elder 


of England were the fame, Witnefs the Suc- ee 
ceffion of Richard II. to Edward III. alfa y7,8,)" 
the Laws of Germany, and the ancient Saxon: the Fa- 
were accordant hereunto; and ic was ac- ther, his 
cordingly decided in a Trial by Battle, un- Son co 
der Oho the Emperor, as we are told by imberit. 
Radulphas, de Diceto {ub Annog-5. And fuch 
are the Laws of France to this Day, Vide 
Chopimus de Domanio Francia, Lib. 2. Ti. 12. 
And fuch were the ancient Cuftoms of the 
Normans, as we are told by the Grand Con- 
tumier, cap. 99. And fuch is the Law of 
Normandy, and of the Ifles of Ferfey and 
Guernfey (which fome time were. Parcel 
thereof ) at this Day, as is agreed by Terrier, 
the beft Expofitor of al uftoms, Lid, 2. 

: CAP. 


/ 
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cap. 2. And fo it was adjudg’d within my 
Remembrance in the Ifle of ‘Ferfey, ina 
Controverfie there, between ‘fobs Perchard 
and Fobn Rowland, for the Goods and Eftate 
of Peter Perchard. | 

Bur neverthelefs, fobs the Uncle of r- 


thur came by Force and Power, Et Rotoma- ‘ 


gum Gladio Ducatis Normannia accinGus eft 
per Minifterium Rotomagenfis Archicpifcopi, as 
Mat. Pars fays; and fhorcly after alfo ufur- 
ped the Crown of England, and imprifoned 
his Nephew 4rthar, who died in the 
Year 1202. being as was fuppofed Murther- 
ed by his faid Uncle, Vide Mat. Paris in 
fone Regni Reges Rici’ Primi, and Walfingbam in 
his Ypodigma Neuftrie [ub eodem Anno 1202. 

And ta. countenance his Ufurpation in 
Normandy, and.to give himfelf the better 
Pretence of Title, he by his Power fo far 
prevailed there, that he obtained a change 
of the Law there, purely to ferve his Turn, 
by transferring the Right of Inheritance from 
the Son of the elder Brother to the younger 
Brother, as appears by the Grand Contumier, 
cap. gg. But withal, the Glofs takes notice of 
it as an Innovation, and brought in by Men 
of Power, tho’ it mentions noc the particular 
Reafon, which was as aforefaid. 

‘The King of France (of whom the Dutchy 
of Normandy was holden) highly refenred 
the Injury done by King Fobn to his Nephew 
Arthur, who as was ftiongly fufpected came 
not fairly to his End. He fummoned King 
‘Fokn as Duke cf Normandy into France, to 
give. an Account cf his Actions, and upon 

his 


Ch. 6. Comnen La of England. 

his Default of appearing, he was by King 
Philip of France forejudged of the faid Duchy, 
Vide Mat. Paris, in initio Regni fobanniss and 
this Senrence was fo effectually put in Exe- 
cution, that in the Year 1204. Adar. Paris 
tells us, Zota Normannia, Turania Andegavia, 


} 


c» Pittavia cium Civitatibus O& Caftells & 


Rebus aliis preter Rupcllam, Toar, & Mar 
Caftellam funt in Regis Francorum Dominium 
devoluta. : : 

" But yet he retained, tho’ with much Dif- 


ficulry, the Iflands of Fferfey and Gurnfey; 


Tré 


and the uninterrupted Pofleffion of fome > 


Parts of Normandy for fome time after, and 


both he and his Son King Hen. ILL. kepe | 


the Stile and Title of Dukes qf Norman- 
dy, &c. till the 43d Year of King Hen. II. 
ae which time for 3000 Livres Tournow, and 
upon fome other Agreements, he refigned 
Normandy and Anjou to the King of France, 
and never afterwards ufed that Tirle, as 
appears by the Continuation of Mut. Pars, 
fub Anno 1260. only the four Iflands, fome 
time Parcel of Normandy, were ftill, and to. 
this Day, are enjoyed by the Crown of 
England, viz. ‘ferfey, Guernfey, Sarke, and 
Aldernay, tho’ they are ftill governed under 
their ancient Norman Laws. 

Secondly, As to the Second Inquiry, What 
Evidence we have touching the Laws of 


_ Normandy: The beft, and indeed only com- 


mon Evidence of the ancient Cuftoms and 
Laws of Normandy, is that Book which is 
called, The Grend Contumier of Normandy, 
which iff later Years has been iiluftrared, 

' 2 - tor 


Normandy 
refigned 
by King 


Sonn. 


The Com 
trmisr U 
Norinaies: 
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not only wirh a Latin and French Glofs, bat 
alfo with the Commenraries of Terrier, a 
French Author. 

This Book does not only contain many 
of the ancienter Laws of Normandy, but 
moft plainly ic contains rhofe Laws and Cu- 


{toms which were in Ufe here in the Time 


of King Hin. II. King Rich. I. and King ‘fobn, 
yea, and fuch alfo as were in Ufe and Pra- 
ctice in that Country after the Separation 
of Normandy from the Crown of England ; 
for we fhall find therein, in rheir Writs and 
Proceffes, frequent Mention of King Ricd, 1. 
and the entire Text of the rroth Chapter 
thereof is an Edict of Philip King of France, 
after the Severance of Normandy from the 
Crown of England. (I fpeak not of thofe 
additional Ediéts which are annex’d to that 


Book of a far later Date.) So that we are 


not to take that Book as a Colle@ion of che 
Laws of Normandy, as they ftood before the 
Acceffion or Union thereof to the Crown 
of England; but as they ftood long after, 
under the Time of thofe Dukes of Normandy 
that fucceeded Wiliam I. and it feems to 
be a Collection made after the Time of 
K. Hen. IIL. or at leaft after the Time of 
K. fobs, and confequently it {tates their Laws 
and Cuftoms as they ftood in Ufe and Pra- 
Clice abour the Time of that Collection 
made, which Obfervation will be of Ufe 
in the enfuing Difcourfe. | 
Thirdly, Touching the Third Particular, 
viz The Agreement and Difparicy of the 
Laws of Exelind and Nermandy. It is very 
— trus, 
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true, we fhall find a great Suitablenefs in 
their Laws, in many Things agreeing with 
che Laws ot England, efpecially as they ftood 


117 


in the Time of King Hen. II. the beft Indi. — 


of Glanville, the Rules of Defcents, of 


Writs, of Procefs, of Trials, and fome other - 
Particulars, holding a great Analogy in both 
‘Dominions, yet not without their Diffe- 


rences and Difparities in many Particu- 
Jars, viz. aa 
Firf, Some of thofe Laws are fuch as were 


«ation whereof we have in the Colle@tion | 


never ufed in England ; for Inftance, There Diff. 


was in Normandy a certain Tribute paid to rence be- 
the Duke, called Monya, id ef, a certain tween the 
‘Sum yielded to him (in Confideration that 7) 70” 
7 ° e € 
he fhould noc alter their Coin) payable eve- 7 aws of 
sy three Years, Vide Contumier, cap. 15. But England. 
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‘this Payment was never admitred in England; 


indeed it was taken for a Time, but was 
oufted by the firft Law of King Hem. I. as 
an Ufurpation. Again, by the Cuftom of 
Normandy, the Lands defcended to the Ba- 
{tard Eigne, born before Marriage. of the 
fame Woman, by whom the fame Man had 
other Children after Marriage, Contumier, 
cap. 27. But the Laws ot England were al- 


‘ways contrary, as appears by Glunville, 


Lib. 7°, cap. 12. And the Statute of Merton, 


which fays, Nolumss Leges Anglicanas Mu- 


tare, Oc. Again, by the Laws of Normandy, 
if a Man died wichout Iffue, or Brother, or 
Sifter, the Lands did defcend to the Father, 
Coutumier, cap. 15. Terrier, cap. 2. But in 
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England, this Law feems never to have been 
ufed, Sed Diere, Glenville, Lib. 7. cap. 1. 
2dy, Again, Some Laws were ufed in 
Nermandy, which were in Ufe in England 
long before the fuppofed Normen Conqueft, 
and therefore could in no Poffibilicy have 
their original Force, or any binding Power 
here-wpon chat Pretence: For Inftance, it 


-appears by the Caffumier of Normandy, that 
the Sheriff of the County was an Annsal 


Officer, and fo ’tis evident he was likewife 
in England before the Conqueft: And among 


--- the Laws of Edward the Confeffor, it is pro- 
i vided, Quod Aldermanni in Civitatibrs eandems 


babeant Dignitatem qualem babent Ballewi bun- 


| sdredorum in Ballivis [us [ab Vicecomieem : 
_ Again, Wreck of .the Sea, and. Treafure 


Trove was a Prerogative belonging to the 


Dukes of Normandy, as appears by the Con- 


}? 


tumier, cap. 17, & 18. and fo it was belong- 
ing to the Crown of England before the 
Conqueft, as appears: by the Charter of 
Edward the Confefor to the Abby of Rammfey 
ot the Manor of Ringftede, cum toto eject 


Maris quod Wreccum dicitur, and the like. vide 


ibid. of Treafure Treve, & vide the Laws 
of Edward the Confcffor, cap. 14. So Fealty, 
Homage, and Relief, were incident to Te- 
nures by the Laws of Nermandy, Vide Con- 
tumier, cap. 29. And fo they were in England 
before the Conquett, as appears by the Laws 
of Edsyard the Confeffor, cap. 35. and the 
Laws of Canutus, mentioned by Brompton, 


cap. 8. So the Trialby Jury of Twelve Men 


was the ufual Trial among the Normans in 
| | moft 


’ Contumitr ,. ca 


England:; a 
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mot Suits, efpecially in. Affizes, co ‘Faris 
Utrums, as appears by the Contumier, cap. 92, 
93, & 94. and that Trial was in Ufe here in 


England before the Conqueft, as appears in 


Brompton among the Laws of King Etbeldred, 
cap. 3. which gives fome Specimen of it, 
wiz. Habeant plactta in fing Wapentachiig 
& exeant Seniores duodecim Thani vel Pre. 
pofitus cum is C jurent quod neminem innocen- 
tem accufare wec Noxigm conctlare.  — | 
--3dly; Again, In:fomeé Things, tho’ both, 


the Law of Normandy and the Law of 
England agreed in ‘the Fad, and’in thé 
manner of Proceeding; Yet there’ was. an 
apparent Difcrimination in their Law from 
ours: As for erie The Husband. ‘feized 
in Right‘of the‘Wift, having Tflue by her, 
and fhe dying, b 


held orgie Take by the Canely of 


-athly! Bue. me 
Normandy agreed with. the Laws of England, 


: ceca “as they’ ftood : in the Times of 


Hen. Wand ‘Ridhad LAo''that. they feem 


1 “fone Things, the Laws of 


11g 


nc dying, by t t €uftom of Normandy ogee 
he ‘held buc only‘ during his Widowhood, . ..-- 
6," But in ‘England, “he |. 


to bead it’ “were'‘Copies or Counterparts 


one’ of another} "thd. in many Things, the 
Laws of Engl.nd are fince changed ina great 


Meafure from: whar ‘they then were: For 


Tirftance, ac. this Day in Englind, and for 
very: many, Ages paft, all Lands of Inheri- 
tance} as'well Soc: e’Fenurés, as of Knights 
Service; defoend'td the eldeft Son, unlefs 


in ‘Kent and fome “other Places: where the 


. I 4 — Cuftom 
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Cuftom directs the Defcent to all the Males, 
and in fomie Places to the youngeft; bue 
the ancient Law ufed in Englind, though it 


_ directed Knights Services and Serjeanties to 


- 


Old Law 
of Trials 
by Jury. 


defcend to the eldeft Son, yer it direted Vaf- 
falagies and Socage Lands to defcend vo all 
the Sons, Glanvil, Lib. 7. cap. 3. and fo does. 
the Laws. of. Normandy to this.Day. Vide 
Contumier, cap. 26. & poft bic, cap. 11. 
Again, wis at this. Day does not im- 


Again, Ar this Day, by the Law of Eng- 
land, in -Cafes of Trials by Twelve Men, 
all ought te agree, and any. one. diffencing, 


_ no Verdi& can be givén ; but by the Laws: 


of Normandy, though a Verdi& ought.to be 
by the ‘concurring Conlent f Twelve Men, 
yet in cafe of Diffent or Dita reement of 


the Jury, they ufed ¢ pur: off, the leffer 


Number that, were Diffenters, and added a 


Kind of Tales equal ¢g the greater. Number 
fo agreeing, until th¢y-had got a Verdict of 
Twelve'Men that concurred, Contumier,¢.9§. 
And we may’ find fome ancient Footlteps of 


the like Ufe-here in England, though Jong. 


fince antiquated, Vide Bratton, Lib. 4. cap. 19. 
where he fpeaks thus, Contingit etiang mul- 


tor‘ens quod furatores im veritate dicenda funt 


1 
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fibi. contrarié ita. quod in. unam concordare non 
pofunt fententiam, Quo cafu de Confslio Curie 
affortietur Afffa, ita quod apponantur alii juxta 
numerum majors —, diffenferit, vel faltem 
quatuor vel fex O* adjungantur alia, vel etians 

per feipfos fine aliss, de veritate difcytiant & ju- 
dicent, & per fe rong && eorum veredittum 
allocabitur G tenebitur cum: quibus ipfi conve- 
nirent.. 


Jand, a 
fimple, which he has by-Defcent, ta.any 
one of his Children, and difinherit the reft 
But. by the ancient Laws ufed here, it feems 


to be otherwife ; as Mich, 10 ‘fobannu Glany, 
Lib. 7. cap. 2. the Cafe of William de Caufeia. 
And accordingly were the Laws of. Nore. 
mandy,,as we find in the Grand Comtymier, 
Gap. 36. Quand le Pere avoit plufiewrs fillss: ils: 
ne peut faire de fon Heritage le un Meilleur que 
be auter ; and be it feems to this Day, in 
Englond, it holds fome. Refemblance: in 
. Cafes of Frank-Marriage, viz. That the 
Donefs, in cafe fhe will have any Part of 
her Father’s other Lands, ought to put her 
Lands in Hochpot. | ‘4 
Again, By. the Law of England, the: 

younger Brother fhall not exclude the Son of 
the elder, who died in the Life-rime of the 
Father: And this was the ancient Law of. 
Normandy, but received fome Interruption. 
in Favour of King ‘fobn’s Claim, Vide Cons. 
tumier, cap. 25. & hic ante; and indeed, ge. 
nerally the Rule of Defcents in Normandy 
was ihe fame in moft Cafes with chat of. 

Difcents 


Again, at this Day, by the Laws of Eng- 
i a Man may give his Lands in Fee- sonnel 
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Difcents wich us at this Day ; as for In- 
ftance, That the Defcent of the Line of 
the Father fhall’ not refort to that of the 
Mother, Et e comverfo; and that the Courfe 
was otherwife in Cafes of Purchafes. But . 
in moft Things the Law of Normandy was 
confonanit to the Law with us, as it was in 
the Time. of King’ Richard I. and King 
‘Fobn ; except in Cafes of Defcents to Ba- 


fare eigne, excluding Mulier puifne, as afores 
. laid: ° 


«Again, at this Day there are many Writs 
now in Ufe which were anciently alfo in 
Uf here, as well as in Normandy: As Writs 
of Right, Writs of Dower, Writs De novel 
Diffetiz; ps sags P hike ‘atrum, Dar- 
rein prefentment, Orc. And fome that are now — 
out of ‘Ofe, though anciently in Ufe here | 
in England ; as Writs De Feado wel vado, Dé 
Feodo've} Warda, Oc. All whith are taken 
Notice of by Glanvil, Lib. 13. ‘cap. 28, 29. 
And‘the very fame‘Forms of Writs in Effe@ 
were in Ule in Normandy, as appears'by the 
Contumier per Totum, mad the Writ De Feodo: 
vel Vado, (ibid. cap..11.) according to Glan, 
vike, Lib. 13. cap. 27. runs thus, viz. Rex 
Vicecomiti falutes : Summone per er hase 
tores-duodecim liberos & legales homi es de Vie — 
cineto-quod fint coram me vel Fufticiu meis co die 
parati Sacramento Recognofcere utrum N.. teneat 
unim Carucatam Terra in illa villa que R. cla- 
mat verfus eum per Breve meum in Feodo ae in 
tadio, invadiatam ei ab ipfo R. vel ab H. antee 
ceffere ejus, (vel aliter) fi fit Peodam vel bere- 
diss ipfius N. an in vadio- invadiata ei-ab inf 
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R. vel ab H. Orc. Et interim Terram illam vi- 
deant, Orc. Videibid. | 
And according to the Grand Contumier, 
thac Writ runs thus, viz. Si Rex fecerit t¢ 
fecurum de clamore {uo profequend {untmoneas Re- 
cognitores de Viceneto quod fint ad primes Affifas 
Baliqa, ad cognofcendum utrum Carucate Terre 
in B. quod G. deforceat R. fit Feodum tenents 
vel vadiun nevum dhitum per Manns G. poh 
Coronationem Regis Richardi.c pro quanta, & 
wtreum jit propinguior heres ad redimendum va- 
dium, & videatur interim Terra, O’c. So that 
there-feems little Variance, either in. the 
Nature or in the Form of rhofe Writs ufed 
here, in the Time of Hesry Il. And thofe 
—— Normandy when the Contumier was 
mag. . “a se aa: 
Again, The Ufe was in England.to limit Times of 
certain notable Times, .within thé. Compafs Limita- 
of which thofe Titles which Men defign’d "°™ 
to be relieved upon, muft accrue : Thus it 
was done in the-Iime of Henry III. by: the 
Statute of Merton, ap 8. at which Time 
the Limitation in a Writ of Right was from 
the Time of King Henryl. amd by that Sta- 
ture ic is reduced to the Time of King Hen- 
_ ry HL and for Affizes of Mortdancefor they 

were thereby reduced from the faft Return. 
of King Fobn out of Ireland, which was 
12 Fobannis, and tor Aflizes of Novel Dif- 
feifin, a prima Transfretatione Regs in Norman- 
iam, which was 5 Hen. 3. and which be- 
fore that had been pof ultimum redditum 
Henricus III. de Britannia, as appears by 
Bratéon. And this ‘Tine of Limitation sh 
| alfo 
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alfo afterwards, by the Statute of Wf. r. 
cap. 39. and Weft. 2. cap. 2. 46. reduced 
unto a narrower Scantlet, the Writ of Right 
being limitced to the. Firft Coronation of 
King Richard I. ~ | 0 

But’ before the Limitation fet by thae 
Statute of Merton, there were feverat Limi- 
tations fet for feveral Writs; for we. find 


-amonp the Pleas of King ‘fobn’s Time, the 


Limitation of Writs,.De Tempore quo Rex 
Henricus «vus nofter fuit viva o Mortuus 3 
and ina Writ of Aile; Die guo Rex Hen- 
ricus obist in the Time of Henry II. as ap, 
pears by: Glanville, Lib. 13. cap. 3. there 
were then divers Limitations in Ufe, as in 
Mortdanceftors, poft ‘prima Coronationem no- 
fram, viz. Henrici fecundi, Glamvil. Lib. 1. 


‘cap. x. and touching Affizes of Novel Dif- 


© ie. Vide hid. cap. 32. where he tells us, 


‘Cum quis intra Afifam, Gc. And the Time of 
Limitation in an Affize, was then poft ultimam 
meam Transfretationem, (vix. Henrici primi) in 
Normanniam, Lib. 13. cap. 33- But ih a Writ 
of Right, as alfo in a Writ of Cuftoms and 
Services, it was de tempore Regis Henrici avi 
mei, viz. Hen. 1. vid. ib. Lib. 12. cap. 10, 16. 
‘And it feems very apparent, that the Limi- 
‘tations anciently in Normandy, for all A@ions 


‘Anceftrel was pof primam Coronationem Regs 
-Henrici fecundi, as appears eae in the 


Contumier, cap. 111. De Feofe G Gage. 


So that aneicntly the Time of Limita | 
‘tion in Normandy was the fame as in England, 


and indeed borrowed from England, viz. In 
all A@ions Anceftrel from the aaa 
| of 
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of Henry II. And thus -in thofe Adions 
wherein the Limitation, was anciently from 
the Coronation of King Richard I. was fub- 
fticuted as in the Writ De Feofe & Gage, in 
the Contumier, cap. 111. De Feofe G- Forme, 
cap. 112. In the -Wrie De Ley Apparifan, ib.. 
cap. 24. O cap. 22. Afcun Gage ne peut effre 
requife en Normandy, fi il ne fuit engage poft le 
Coronement de Roy Richard ow deins quarante 
annus: So that che old Limitation, as well 
for the Redemption of Mortgages, as for 
bringing thofe Writs above-mentioned, was. 
poft Coronationem Regw Henrici Secundi; but 
altered, as it feems, by King Péilip, the 
Son of Lewes King of France, after King 
Fobs’s Eje&tment ous of Normandy, and. 
fince the Time from the Coronation of King 
Richard I. is eftimated to bear Proportion 
to 40 Years. It is probable this Change of 
the Limitation by King Philip of France, 
was about the beginning of the Reign of 
King Henry III. or about 30 or 40 Years 
after the Coronation of Richard I. from 
whofe Coronation about 30 Years were 
elapfed, 5 aut 6 Henrici 3. for anciently 
the Limitation in this Cafe was 30 Years. 
Fourthly, I now come to the Fourth In- 
quiry, viz. How this great Parity berween 
the Laws of England and Normandy came to 
be effe&ted; and before I come to it, I 


125 


fhall premife Two Obfervables, which I 


would have the Reader to — along with 
him through the whole Difcourfe, viz. 
Firft, That this Paricy of Laws does not ac 
all infer a Neceflity, that they fhould be 


impofed 
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Caufes of 


_ a congrul- 
ty of 


Laws. 
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impofed by the Conqueror, which is fuffi- 
ciently fhewn in the foregoing Chapters; 
and in this ie will appear, chat there were 
divers other Means that caufed a Similitude 
of both Laws, without any Suppofition of 
impofing them by che Conqueror. Second- 
ly, That the Laws of Normandy were in the 
greater Part thereof borrowed from ours, 


rather than ours from them, and the Simi-— 


Heude of the Laws of both Countries did 
in greater Meafure arife from their Imita- 
tion of our Laws, rather than from our Imi- 
tation of theirs, though there can’t be de- 
nied a Reciprocal Imitation of each others 
Laws was, in fome Meafure at leaft, had 
in both Dominions: And thefe Two Things 
being premifed, I defcend to the Afeans 
whereby this Parity or Similitude of che 
Laws of both Countries did arife, as fol- 
low, viz, 


Firf, Mr. Camden and fome othefs have 


thought, there was ever fome Congruity be- . 


tween the ancient Cuftoms of this Ifland 
and thofe of the Country of France, both 


‘in Matters Religions and Civil; and tells 


us of the ancient Druids, whowere the 


* common Inftrucétors of both ‘Countries. 
Gallia Caufidicos docuit facunda Britannos : 


And fome have thought, that anciently 


‘ both Countries were conjoined by a {mall 


Neck of Land, which might make an eafier 
Tranfition of the Cuftoms of either Coun- 
try co the other; but thofe Things are too 
remote Conjectures, and we need them noe 
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to folve the Congruity of Laws between 
England and Normandy. "Therefore, _ 

Secondly, It feems plain, that before the Com- 
Normans coming in Way of Hoftility, there cneniona 
was a great Intercourfe of Commerce and. the gasiiph 
Trade, and a mutual Communication, be- and Ner- 
tween thofe Two Countries ; and the Con- mans, 
fanguinty between the Two Princes gave 
Opportunities of feveral Interviews between 
them and their Courts in each others 
Countries: And it is evident by Hiftory, 
thac the Confefor, before his Acceffion to 
the Crown, made a long Stay in Norwsasdy, 
and was there often, which of Confequence 
muft draw many of the Engli(h thither, and 
of the Normans hither ; all which might be 
a Means of their mutual Underftanding of 
the Cuftoms and Laws of each others Coun- 
try, and gave Opportunities of incorpora- 
ting and engrafting divers of them into 
each other, as they were found ufeful or 
conveniert; and therefore the Author of 
the Prologue to the Grand Cuftumier thinks 
it more probable, That the Laws of Nor- 
mandy were derived from England, than that © 
ours were derived from thence. 

Thirdly, Tisevident, that when the Duke 
of Nermandy came in, he brought over a 
great Multitude, not only of ordinary Sol- 
diers, but of the beft of the Nobility and 
Gentry of Normandy ; hither they broughe 
their Families, Language and Cuftoms, and 
the Victor ufed all Are and Induftry to in- 
corporate them into this Kingdom: And 
the more effectually to make both People 

| become 
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become one Nation, he made Marriages 


between the Englifh and Normans, tranfplant- 


maingny Norman Families hither, and many 


_Englifh Families thither; he kepe his Court 


fometimes here, and fometimes there ; and 
by thofe Means infenfibly derived many 
Norman Cuftoms hither, and Englifh Cuftoms 
thicher, without any fevere Impofition of 
Laws on the Englifh as Conqueror : And by 
this Method he might eafily prevail to bring 
in, even without the People’s Confent, fome 
Cuftoms and Laws that perhaps were of 
Foreign Growth; which might the more 
eafily be done, confidering how in a fhore 
Time the People of both Nations were in- 
termingled ; they were mingled in Mar- 
riages, in Families, in the Church, in the 
State, in the Court, and in Councils; yea, 
and in Parliaments in both Dominions, 
though Normandy became, as it were, an 
Appendix ro England, which was the nobler 
Dominion, and received a greater Con- 
formity of their Laws to the Englifh, than 

they gavetoit. | 
Fourthly, But the greareft Means of the Af- 
fimilation of the Laws of both Kingdoms was 
this: The Kings of England continued Dukes 
of Normandy till King ‘fobn’s Time, and he 
kept fome Footing there notwichftanding 
the Confifcation thereof by the King of 
France, as aforefaid; and during all this 
Time, England, which was an abfolute 
Monarchy, had the Prelation or Preference 
before Normandy, which was but a Feudal 
Dutchy, and a {mall Thing in sols ‘i 
3 Bevgiina 5 
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England ; and by this Means Normandy be-. 


came, as ic were, an Appendant to England, 
and fucceflively received its Laws and Go- 
vernment from England ; which had a greater 
Influence on Normandy than that could 
have on England ;' infomuch, that oftentimes 
there iffied Precepts into: Normandy‘ to {um- 
_ mon Perfons there'to anfwer in‘Civil Caufes 
here ; yea, even for Lands: and ‘Poffeflions 
in Normandy; as Placito 1 Fobankw, a Pre- 
cept iffued to the Senefchal of Normandy, 
to furnmion Robert Feronymus, to an{wer ‘to 
Fobn Marfhal, in a Plea of Land, giving 


him 40 Days Warning ;.to which the Te- | 


nant appeared, and pleaded a Recovery. in 


Normandy: And the like Precept iffued for — 
William de Bofco, againtt ‘Feoffry Rufham, for . 


Lands in Corbe/pine in Normandy. °- - -~, 
' And on the other Side, Trin. 14 Febanns, 
in a Suic between Francs Borne and Thoms 
Adorne, for certain Lands in Ford. The De- 
fendant pleaded a Concord ‘made’ isr Nor 
mandy inthe Timé of. King Richard I. upon 
a Suic there before the’ King, for the Ho-. 
nour of Born in Normandy, and for certain 
Lands in England; whereof: the Lands in 
ueftion were Parcel' before. che Senefchal 
of Normandy, Anno 1099. But jt was excepted 
againtt, as an infufficient Fine, and varying 
in Form from other Fines ; and therefore 
the Defendant relied upon it‘as a Releafe. © 


By thiefe, aml many the like Inftances, it 
- @ppears as fallows,’ wiz, eee OE ae 


K eS | F'rf, 
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Height, | Perfeétion and Glory; fo that 


_ that many other Laws were 4a like Manner - 


7 
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_ Firft, That there was a great Intercourfe 
between England and Normandy before and 
afrer the Conqueror, which might give 


a great Opportunity of an Affimilation 
an 


Conformity of the Laws in both — 


Countries. Secondly, That a much greater 
€enformation of Laws arofe after the Con- 
queror, during the Time that Normandy was 
enjoyed by the Crown of England, than 
before.. And Thirdly, That this Similieude 
of the Laws of England and Normandy was 
not by Conformation’of the Laws of Eng- 
land co thole of Normandy, but by Confor- 
mation of the Laws of Normandy to thofe 
) d, which now grew to a@ great 
Normandy became but a Perquifite or Ap- 
pendant of it. a a - 
_ And as che Reafon of the Thing speaks 
it, fo the very Fact ic felf accefts ic. For, 


| Firf, Ite & apparent, That in Point of 


Limitation im Attions Anceftrel, from the 


Time of the Coronation of King Hemy II, 
it was anciently fo here in Euglend in Glan- 
yits Time, and was tranfmirced from hence 
into Normandy ; for it isno way reafonable to’ 
fuppofe theContrary ,fince Glanville mentions 
it to be enacted heré, Cancilio procertim ; and 


though this be but 9 fingle Point, ordn= 


fiance, yet. the Evidence thereof makes’ 
out 2 Criterion, or probable Indication, 


fo fent hence into Normandy. 


i Secondly, ” 


, td e 
tems 
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Secondly, It appears, That in the Succef- a 
fion of the Kings of England, from King: 
William to King Henry-if.. the Laws of 
England received a great Improvement. an 
Perfe@ion, as. will plainly appear from: 
Glanvil’s Book, written in she Tinie of 
King Henry I. efpecialty if compared with 
thofe Sums or Collections of Laws, either 
of Edsward the Confeflor, William I. or Hens 
ry 1. whereof hereafter. See 
So that dt feems, by Ufe, PraQjec; Coma 
merce, Study and Improvemeptsof thé 
Englifh People, they. arrived in Hesry il’s 
Time to a greater Improvement of: the 
daws ; and that in the Time of King Rt- 
chard J. -and King ‘Fobn, they were more 
perfected, as may be feen in the Pleadings, 
efpecially of King “obs’s Time ; and tho’. 
far inferior to thofe of the Times of Suc, - 
ceeding Kings, yet they are far mine regu- 
Jar and perfe@& than. chofe that went Soler 
chem. And now if any do but compare the _ 
Goxtumier of Normand;, with the Tr3&-ot. 
Glaxville,he will plainly find chat the Notmag 
Tra& of Laws followed the Pattern of Glax- 
vil, and was writlong aftes.ic, when pofli- 
bly the Exglif; Laws were yet more refinett 
and more perfect ; for it is plain beyond 
Contradiction, ‘that che -Colle&ion of the. 
Cuftoms and Laws of Mormandy was made 
afeer the Tine .of King Herz Hf: fot. i- 
entions his Coronation, and appoints {¢ 
for the Limiration, of : Aions Anceftrel; 
which, miuit.ac lJeaft, be. 39 Years. after ; 
anys the Coutunse appears to have beer 
| Ke nade 
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made after the A& of Settlement of Nor- 
mandy in the Crown of France ; for therein 
is {pecified the Infticution of Philip King 


of France, for appointing the Coronation 


of King Richard I. for the Limitation of 


Adions ; which was after the faid Pbilip’s 


full Poffeffion of Normandy. _. 
_. Indeed, if thofe Laws and Cuftoms of 


Normandy had been a Collection of the. 


_ 


Laws they had had there before the coming © 


in of King William]. ic might have been a 
Probabilicy that their Laws, being fo near 
like ours, might have been tranfplanted 
$rom thence hither ; but the Cafe is vifibly 
otherwife, for the Contumier is 2 Colle@ion 
after the Time of King Richard I. yea, after 
the Time of King ohn, and poffibly after 


Henry IIL’s Time, when it had received fe- 


eral Repairings, Amendments and Polifb- - 


ings, under the feveral Kings of England, 
Willian I. William 1. Heory 1. King Steven, 
Henry Il. Richard 1. and King ‘fobs; who 


‘were either knowing themfelves in the 


Laws of Engla#d, or were. aflifted with a 


Council that were knowing therein. 


And as-to this Tract. of Time the Laws 


of England: received a great Advance’and 


PerfeGion,. as. appears by that excellent 


-Colleétion of Glenville, written even in 


Henry Il’s. Time, when -yet there were 


., near 30° Years co acquire unto a further 


° 
Sn ee 


Improvement before Normandy was loft ; 
fo from the Laws of England thus model- 
‘led, polifhed and. perfected, the . fame 
_ ~Draughts were. drawn -upon the Laws of 


Nor- 


—~_ o_o eer ~~ 
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Normandy, which received the faireft Lines 
from the Laws of England, as they ftood 
at leaft in che beginning of King fobn’s 
Time, and were in Effect ‘in a great Mea- 

fure the Defloration of the Englifh Laws, 

and a Tranfcript of them, though mingled | 
and interlarded wich many particular Laws 
and Cuftoms of their own, which al- 
— the Features of the Original in many 

oints. | [© 


% 


Hi4 he tow an toe Eh. 


“ . CHAP YIL 

Concerning the Progrefs of the Laws of 
: ‘England: after the ime of King Wilt 
— fiam I. until the Time of Kang Ed- 


41H AT which precedes in the Two fore-_ 
‘going Chapters, gives us fome Acs 
count of the Laws of England, as they ftood 
in and after the great Change which hap- 


called, The Conqueror. I fhall now proceed 


_ tothe Hiftory thereof in the _—e Timés, | 


unul the Reign of King Edward I 


Willian 1. having Threé Sons; Robert the 
eldeft, William the next, and Henry the 
youngeft, difpofed of the Crown of England 
to William his fecond Son, and the Dutchy’ 
of Normandy to Robert his eldeft Son ; and 
accordingly Wiliam EH. commonly called, 
William Rufus, facceeded his Father in this 
Kingdom. We have little memorable of 
him in relation to the Laws, only that he 
feverely prefs'd and extended the Foref 
Laws. - ae < F et : % 
° Henry ¥. Son of William I. and Brother of 
William Il. fucceeded ‘his faid Brother in 
the Kingdom of England,.and afterwards 


expelled his eldeft Brother Robert out of 


the Dutchy of Nermandy alfo.: He pro- 
be ty a oh ", . s te9eeded. 
: 4 H 


{ 
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ceeded much “in the Benefic of the Laws, 
Vi%. | 


Firf, He reftored the Free-Ele@ion of Reftored 


Bifhops and Abbots, which before that-Time ard chs 


he and his Predecefforsinvefted, per Annulum f 


& Bacculum; yee réferving thofe Three 
Enfigns of the Patronage thereof, viz. Conge 
d Efire, Cuftody of the Femporalties, and 
Homage ypon their Reftitution. Vide Hove- 
den, in Vita {ua. re 

But Secondly, The great Effay: he made, 
was the cempofin an Abftract oe prone | 
of Laws, wherein he confirm’d the Laws o 
Edward the Confeflor; Cum ills Emendationi> 
bus quibus eam Pater meus ermendavit: Baronum 
fuornm Concilio; and then adds his own Laws, 
fome whereof feem to tafte of the Canon 


Law. The whole Coile&ion is tranfcribed | 


in the Red Book of the Exchequer ; from 
whence it is now ‘printed in the End of 
Lombards Sexen Laws, and therefore noe 
meedful to be here repeated. 

They, for the Part, contain 4.Mo- 
dei of Proceedings in the County Courts, 
the Hundred Courts, and the Courts Leet ; 
the former to be held TTwelve Times in rhe 


iy sey and the Punifhment of Crimes, 
and fome few Things touching Civil AGions 


and Interefts, as in Chapter 70, directing Of De- 


. 
° 


Defcents, viz, 


" feents. 


K 4a Si. 
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Si yas: fine Liberss decefferit Paver aut Mater 
ejus in Hereditatem fuccedant, uel Frater vel 


+ Soror,.f.. Pater & Mater defint ; fi nec bos babeat, 

(| Frater vel Soror Patrss.uch Matvis, & deinceps 
_. $8 quintum Géenetalinm, quicum propiores in pa~ 
_ ventela fiit:bereditario. ‘Fyre. fuccedant ; Er dum 


wirilis fexus tetiterit O° hereditas ab inde fit Fe- 
mina now. hereditetur ; primum Patris Feodum 


primogenitus Filins. babeat, Emptiones vero & 


deinceps Acquifitiones det cui mug velit, fed fi 
Bookland Szbeat quam e¢ Parentes dederint, non 


Mittat eam extra cognntionerms fuays. , 


+ Thave- obferv’d and inferred this Law, 


for Two-Reafons, vis.. Firf,To juftify what - 
] before faid, That the: Laws of Normandy 
took the! Esglifh: Laws for. their Pattern in 
many Things ; Vide le Coutumier, cap. 25, 265 


36, Oc. And Sesgndly, To fee how much 


thé Laws. of Englend-grew and increafed in 
their Particulariry and Application be- 
tween this Time.and an Laws ot William I. 
which in Chapter .45, has no more touching 
Defcents but this, ix; Si ques inteftatps obicrit, 
liberd bjs. bersditatem: caualiter dividant.. But 
Procefs- of ."Fime, grafted thereypon, and 
made particular: Provifions for particular 


Cafes, and:added. Diftributions.and Subdi- 


vifions co chofé General Rules. ,.- 5 
Thefe Laws of King. Henry L. are a kind 

of Mifcellany, made up of thofe ancient 

Laws, called, The Lews of the Confeffor, and 


King William L.: ‘and: of. certain Parts of 
_ the, Canon and Civil Law.; and of other 
- Provifions, that Cuftom and the Prudence 


of 
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of the King and Council had thought upon, 
chofen,and purtogether. ss, 
_ King Stephen fucceeded, by Way of Ufurs King Ste 
pation, upon Maud the Sole Daughrer'and Phe. 
Heir of King Hes. 1. The Lawsof.Hes I. * 
grew tedious and.ungrateful to the People, * 
partly becaufe new, and fo not fo well .. — 
known, and partly becaufe more difficule 
— fevere than thofe ancient Laws, called, 

 Confeffor’s ; for Walfingbam, in his Ypodigma 
Neuftria, tells us, That the Londoners peti- 
tioned Queen Maud, ut liceret ess uti Legibus . 
fantti Edvardi & non legibus Patres fui Henrici, 
guia graves erant.; and that her Refufal gave 
Occafion to their Defe@tion from her, and 
ftrenthened Stephen in his Ufurparion; who, 
according to the Method of Ufurpers, to 
fecure himfelf in the Throne, was willing 
and ready to gratifie the Defires of the Peo- 
ple herein; and furthermore, took his Oath, 
sf; That he would not retain in his Hands 
the Temporalties of the Bifhops ; 2dly, That 
he would remic the Severity of the Foret 
Laws; and 0 he would'alfo remit 
the Tribute of Danegelt: But he performed 
nothing.- =. " . 3: nt ee 

His Times were troublefome,: he did lit- 
tle-in.relation co the Laws; norhave we any 
Memorial of any Record couching his Pro- 
ceedings therein, only there are fome few 
Pipe Rolls of his Time, relating to the Re- 
yenue of the Crown. = oa | 
Henry II. the Son of Maud, fucceeded XK, A. I. 
Stephen, he Reigned long, viz. about Thirty 
Five Years; and tho’ he was not without 

great 
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great Troubles and Difficulties, yet he 
buile. up che Laws and che Dignity of 
the Kingdom to 8 great Height and Per- 
‘Sefton. For, 

Settles , In the Entrance of his Government 

P rie ne het fertled the Peace of the Kingdom; he 

the Ge Coin. alfo refotmed the Coin, which was much 

aduleerated and debafed ‘in the Times and 

Troubles of King Stephen, Et Leges Henvici 

avi fui pracepit sik totum Regwums inqiolabiliter 
os oveden. 

Conftitu- : Againtt the Infolencies and Ufur- 

tions of pations seonok the Clergy; he by the Adviceof . 

Clare = his Council or Parlement at Clarendon, en- 

d's. aed thofe Sixteen Articles mentioned by 

Adat. Pars, fab Anno 1164. They are long, 

end. therefore I remit you thicher for the 
Particulars of ‘hein. - 

Tis true, Thomas Becket, “Archhithop of 

Gener , boldly and infolently took upon. 

clare many of thofe Articles void, 

efpecially thofe Five mentidned in his Epi- 

ftle to his Suffragans, recorded by Hoveden 

viz, ‘If, That there fhould be no Jo" Appeal 

to the Bifhop without che King’s -Lisence: 

— adly, That no Archbifhop or Bifhop fhould 

go over the Seas at the Pope's -Command 

wichout the King’s Licence. 3dly, “That the 

Rifhop thould not excommuaicate the King’s 

Tenants in Cepite without the King’s Licence. 

athly, That the Bifgop' fhould not have 

the Conuzance of Perjury, ‘or Fidei Lafions. 

And, stb, Thac the Clergy taould be con- 

vened be ofore Lay Judges, and that sate $ 

ourté 


\ 
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Courts fhould have Conuzance of Churches © 
andof Tyths. = = -* > * a 

' Tbirdly, He raifed up the Municipal Laws Improv'd 
of the Kingdom’ to a greater Perfection, the Laws. 
and amore orderly and regular Admini- “ ° 
dtration than before ; ’tis true, we have no 
Record of judicial Proceedings fo ancient 
as: that: Time, except the Pips Rolls in the 
Exchequer,.which are only Accounts of his 
Revenue: But we geed no other Evidence 
liereof than the Tractate of Glanville, which 
tho: perhaps ic was not written by that 
Ranulphus de Glanvilla, who was Fufitiarias 
Anglia under Hen. IL. yet it feems to be 
wholly written ac that Time, and by that 
Book, tho’ many Parts thereof are at thi 
Day antiquated and altered, and jn that 
long Courfe of Time, which has elapfed 
dince that King’s. Reign, much enlarged, 
reformed, and amended, yet by comparing 
fe wich thofe Laws of che Conféffor and Con- 
qeror, yea, and the Laws of his Grandfa- 
ther King Hen. I. which he confirmed; it | 
will eafily appear, that the Rule and Order, 
fs well as che Adminiftration of the Law, 
was greatly improved beyond’ what it was 
formerly, and we have more Footlteps of | 
their Agreement and Concord herein with r 
the Laws, as chey were ufed from the Time 
of Edw. I. and downwards, than can be 
found in all chofe obfolete Laws of Hen. I. 
which indeed were bat diforderly, confafed 
ee ‘Things, racher the Cafes and. 
shells of directing the way of Adminiftra- 
cave oe “01s ‘oe : be Soak tion 
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' tion than Infticutions of Law, if compared 


ag 


with Glanville’s Tra&ace of our Laws. 
: shagiie € The Adminiftration of the Com- 
mon Juftice of the Kingdom, feems to be 


-wholly difpenfed in the County Courts, 
-Hundred Courts, and Courts Baron, ex- 
_cept fome of the greater Crimes reformed 


by the Laws of King: Hes. I. and -that Pare 


. thereof which was fometimes taken up by the 
 Fuptitiarius Anglia: This doubtlefs bred great 


_Inconvenience, Uncertainty, and Variety 


Inconvee : 


niencies 
in the 
Laws. 


‘in the Laws, viz. - 


Firf, By the Ignorance of the Judges, 
which were the Freeholders of the County : 
For altho’ the Alderman or Chief Conftable 


. of every Hundred was always to be a Man 
learned , | 

:the Fresholders, bute the Bifhops, Barons, 
and great Men, were bythe Laws of King - 


pl in ‘che Laws; and altho’ not only 


Hen. 1. appointed to attend the Coun 
Court; yet they feldom attended there, or if 
they did,in Procefs of Time they negle&ed 


‘the Study of the Englifh Laws, as great 


Men .afually do. 

Secondly,, Another Inconvenience was, 
That this alfo bred great Variety of Laws, 
efpecially in the feveral Counties: For the 
Decifion or Judgments. being made ‘by di. 
vers Courts; sae Gover! Independent tad es 


-and Judicatories,, who had no common In- 


tereft among them in their feveral Judica- 


tories, thereby. in Procefs of Time. every 


feveral County would: have feveral Laws, 
€uftoms, Rules, and Forms of Proceeding, 
which is always the Effect of feveral In- 

| | dependent 


= — oe Fm ee ee 
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ral. Judges. . ae. ee 
Thirdly, A Third Inconvenience was, 
That all the Bufinefs of any Moment was 
carried by Parties and Factions: For the 
Freeholders being generally the Judges, and 
Converfing one among another, and being 
as it were the Chief Judges, not only of the 
Fad, but of the Law; every Man that had 


14t 


. dependent Judicatories adminiftred by‘feve~ | 


a Suit there, {ped according. as he could 


make Parties, and Men of great Power and 
Intereft in the County did eafily overbear 
others, in their own Caufes, or in fuch 
wherein they were. interefted, either by 


Relation of Kindred, Tenure, Service, De- 


pendance, or Application. ! 
And altho’ in Cafes of falfe Judgment, 
the Law, even as then ufed, provided a Re- 
medy by Writ of falfé: Judgment before the 
King or his Chief Juftice; and in cafe the 
Judgment was found co be fuch in. the Coun- 
ty Court, all che Suicors were confiderably 
amerced, (which alfo continued long. after 
in Ufe with fome Severity) yet this proved 
bue an ineffectual Remedy for thofe Mif- 
chiefs. nds We ee a nae 
_ Therefore~ the King took another and a 
more effectual Courfe ; for in the.22d Year 
of his Reign, by Advice of -his Parliament 


held at Northampton, he inftitdted Juftices 


ftinerant, dividing. the Kingdom into Six 


Remedie 
ed; By 
Ordain- 
ing 


Juftices 


itinerant, — 


Circuits, -and -tb-dévery Circuit: allotting — 


Three Judges,’ Knowing ot Experienced 
in the. Laws of; the Realm :. Ehefe Juftices 


ha with 


Sad 
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witH their feveral Circuits are declared by 
Hoveden, {ab codem Anno, i.e. 22 H. 2. vid, 


I. Higp Cr Walterus ‘filins Roberti,: oo 
Robertus » od for Norfolk, Suffolk, Cc aimt~ 


| bridge, Huntingdon, Bedford, Buckinghans, Effex, 


and Hartford Counties. ... 

2. Huge de Gundevilas ©. filias Radulpbi, 
& W. Bafet, for Lincelu, Nottingham, Derby, 
Stafford, Warwick, Norehampten, and Leitefber 
Counties. | 

3. Robertus filius Bernerdi, Richardus Giffard, 


—@& Rogerus filius Ramfrey, for Kent, Surrey, 


* hans criftentiam) miffi 


Suffex, Hampfbire, Berks, and Oxos Counties, . 
4. W. filius Stephani, Bertein de Verdun, & 
Terftavi filius Simonis, “for Hereford, Gloncefer, 
Worcefter, and Salop Counties. | 
Pe Radulphus filius Stephani, W. Rufus, & 
vertas Pipard, Fo the Coes Wilts, 
Darfet, Samerfet, Deven, and Cornwall. 
6. Robertus de Watts, Radulpbus de Glanville, 
& Rabertus Pickuot, for the Counties of York, 
Richmond, Lancafter, Copland, hi atta 
Northumberland, and Cumberland. 


| Hi, ( Con/i lio Arcbiepifcoporum Epifcoporum 
Copetum  Ruronuns rae 8c. apud —- 
at 


per fingulos Aapha 


. Comstatus. ¢& furaverant quod cuilibet. tus fa 
— eonfervarentille fam. Hoveden fo. 3 13 “Mat Pe- 


ri, in Anmo.'14176. And chat *thele Men 
were well known in the Law, a by. 
their Companion Raiulphus dsGlewe a, who 
ome to. be the: Author of. the Treatife. De 

Legibis 


EE 


pie 
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Legibus Anglia, and was afterwards mado 
Suftitiarius Anglia. 

To thofe Tattices, was afterwards com 
mitted the Conuzance ef all Civil and Cri- 
minal Pleas happening within their Dive 
fions, and likewife Pleas of the Crown; = 

leas touching Liberties; and the King’s 

ights; and the better to acquaint them 
with their Bufinefs, there were certain Affifes 
which were firft enacted at Clerendon, and af- 
terwards confirmed at Northampton; they 
were not much unlike the Capituls Biserés 
mentioned in our old ig wing tt but not 
fo perfo&, and are fet n by Hovedes,, 
Ubi fupra, and are too long to be here in- Heal 
fered: I thall only sake Notice of this ane, ganding 
viz. Eftablifhing Defcents, becaufe I fhall what our 
hereafter have Occafion to ufe it, Si gus Author 
obierit’ Francus Tenens bavedes ipfus remaneant bete | 
in talems Seifina qualens Pater fuus, Se. bid dg 
_ * But befides chofe Courts in Eyre, there by Glave 
were two great flanding Courts, viz. ‘The ville and 
Exchequer, and the Court of Qyeens-Bench, others, 
Vel Curiam coram ye Rege, vel ejus Fufticiario ; 2 hat the 
and it was provided by the above-mention- py,; was 
ed Afifc, Quod Fufticie faciant omnes Fufticias chen alfo 
& ReSisudines, Spettantes ad Dominiam Regis; in being, - 
& ad Ceronam fuam, ger breve Domini Regis pga te 

: a 


. 


el wil sos ‘qui brs Beto qjas evant, Se. rhea 
Neither do J find any diftin® Mention of moveable 
“* and Une 


zr this certain. 


— 


I 
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this King, tho’ in the Time of King Fob» 
there is often Mention made thereof, and 
the Rolls of that Coure of King Fobn’s Time 


are yet: extant upon Record, & vide pof. 


_ .,. fab Richardi Primi, | 
Limite. “The Limitation of the Affife of Novel Dif- 
“ion feiff, is by thofe Affifes appointed ‘to be, 

. & tempore quo Dominus Rex venit in. Angliam 
proximam poft Pacis fattam inter ipfum, & Re- 
gem filium fuum, | -— 


The fame King afterwards, in the Twenty 


fifth Year of his Reign, divided che Limits 

als of his Itincrant Fufices into Four Circuits or 

'. Divilions, and'to each Circuit affigned a 

i oe Poe Juftices, viz. Five ae 

. leaft, which are thus fet down in Hoveden, 
Folio 337. viz. aa cn 


“Anno 1199, 25-H..2; Magno Concilio cele- 

_ brato apud Winde|liores, Communi Confilio Archie 

- pifcoporuss Comsitum &' Baronum CO coram:Rege 

' Kilio {ue, Rex divifit Anglitem in quatuor Partes, 
GP unicuique’ partium prefecit viros fapientes 
| ad fasiendure Fuftitiam in Terra fua in bunc 


oot ot 1, Ricardas Epifcopus' Winton, Ricardus ‘Thee 
" faurarins Regus, Nicholausfilins Tyroldt, Tho- 
“1. +). mas Baffet & Roberens\ de’ Whitefield, for the 
- +. , Counties of Southampton, Wiits,  Gloucefer, 
- + Somerfet, Devon, Cormvall, Birks and Oxon. 
eR 2, Galfridus Elienfis Bpi(copas, Nicholaus'Ca- 
oo  pellanus Regs, Gilbertus Pipard, Reginald de 
. J. Wifebeck Capellanus-Regis @ Gialfridus. Hofce, 
.« for the.Counties: of :Cambridge,. a 
Petes Sh are 3 2 . or~ 


a 
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Nerthamipton, LeiceRer, Warwick, Winchefter, | 
Heréford, Stafford and Salop. 

3. Jobannes Epifcopus Norwicenfis, Huge Mur- 
dac Clericus Regis, Michael Bellet, Rihana de 
be Pec, & Radulphus Brito, for Norfolk, Suffolk, 
Effex, Hartford, Middlefex, Kent, Swrrey, Suffex, 
Buchs and Bedford. | re 

4. Galfredus de Luci, ‘fobannes Comyn, Hugo 
de Gaerft, Radulpbus de Glanvilla, W. de Ben- 
dings, Alanus de Furnells, for the Counties 
of Nottingham, Derby, York, Northumberland, 
Weftmerland, Cumberland, and Lancafter. 

[fi funt Fufticie in Curia Regis confituti ad 
andicndum clamores Popali. 


This Prince did thefe Three notable 
Things, vix. 


Firf, By this Means, he imptoved and Heim- 
perfeéted the Laws of ‘England, arid doubt- ta | 
lefs transferred Over many of the Englifh WS ™*®W% 
Laws into Normandy, which, as before is ob- 
ferved, caufed that great Suitablenefs be- 
tween their Laws and ours; fo that the 
Similitude did arife much more by a Con- 
formation of their Laws to thofe of England, 
than by any Conformation of the Exglith 
Laws to theirs, efpecially in the Reigns of | 
King Hen. II. and his Two Sons, King 
Richard, and King fobs, both of whom were 
alfo Dukes of Normandy. — ee 4g 

Secondly, He check’d the Pride and In- Check'a 
folence of the Pope and the Clergy, by thofe the Pope. 
Conftitutions made in a Parliament at Cla. 
rendon, whereby he reftrained the Exorbicane 

OL Power 


Conquer- | 


ed Ireland. 


« K, Rich. I. 
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Power of the Ecclefiafticks,.and the Exemp- _ 


tion they claimed from Secular Jurifdi@tion: 


d 

Thirdly » He fubdued and conquered 
Ireland, and added it to the Crown of 
England, which Conqueft was begun by 


Richard Earl of Stigule or Strongbow, 14 H. 2. 


But was perfected by the King himfelf in 
the Seventeenth Year of his Reign, and for 
the greater Solemnity of the Bufinefs, was 
ratified by the Fealties of the Bifhops and 
Nobles of Ireland, and by a Bull of Confir- 
mation from Pope Alexander, who was wil- 
ling to intereft himfelf in chat Bufinefs, to 
ingratiate himfelf with the King, and to 
gain a Pretence for that arrogant Ufurpa- 
tion of difpofing of Temporal Dominions. 
Vide Hoveden, Anno 14 H. 2. 

_ Richard I. eldeft Son of King Henry IL 
fucceeded his Father. I have feen_ little of 


Record touching sia re Proceedings, 


His Naval 
Laws, ere. 


either of him, or his faid Father, other than 
what.occurs in the Pipe-Rolls in the Exche- 
quer, Which both in the Time of Hen. IL. 
Rich. I. and King ‘fobn, and all the fuc- 
ceeding Kings, are fairly preferved; and 
the beft Remembrances that we have of 
this King’s Reign, in relation to the Law, 
are what Roger Hoveden’s Annals have deli- 
vered down tous, viz. 
_ Firff, He infticuced.a Body of Naval Laws 
in his: Retuin from the Holy Land, in the 
[fland of Oleron, which are‘yet extant with 
fome Additions; De yuibus, Vide Mr. Selden's 
Maré Clanfum, Lib.2. cap.24. and —— 
ee | : they 
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they are the fame which are attributed to 
him by Mat. Parw, Anno 1196. and he 
conftituted Juftices to put them in Exe- 
cution. . ae 

Secondly, He obferved the fame Method 
of diftributing Juftice as his Father had be- 
gun, by Juftices Itinerant per fingulos Anglie 
Comitatus, to whom he delivered two Kinds 
of Extracts or Articles of Inquiry, viz. 
Capitula Coron@, much reformed and aug- 
mented from what they were before, and 
Capitula de‘fudeis; the whole may be read 
in Hoveden, fo. 423. fub Anno 5 R.1. and 
by thofe Articles it appears, That\at that 
Time there was a fettled Court for the 
Cominon-Pleas, as well as for the Qucen’s- 
Bench, tho’ it feems. that Pleas of Land 
were then indifferently held in either, as 
appears by the firft and fecond Articles 
thereof. where we have, Placita per breve 
Domini Regus, vel per breve Capital Fufticia, 
wel aCapitali Curia Regis coram ews (Fufticins) 
miffa: The former whereof feems to be the 
Common-Pleas, which held Pleas by Original 
Writ, which Writ was under the King’s 
Tefte when he was in England; but when 
he was beyond the Seas, it was under the 
Tefte of the fufticiarius Anglia, as the Cuffos 
Regi in the King’s Abfence. a2:. 

The Power which the Juftices Ltinerant 
had to hold Plea in Writs of Right, or. the 
Grand Affize,was fometimes limited, as here 
by. the Articuli Corone under Hen. Il. co half 
a Kniight’s Fee, or urider: For here in thefe 
Articles it is, De — Aljifis que funt de 
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Articles 


, of Jutti- 


ces Itine® 
rant, . 
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. centam Solidis & infra. But in the next Com-_ 
 miffions, Inftruétions, or Capitula Corona, it 
is, De Magnis Affifis ufque ad Decem Libratas 
Terre & infra. | | 
| In his Eighth Year, he eftablifhed a Com- 
Weights mon Rule for Weights and Meafures through- 
and Mca- out England, called Affifa de Menfuris, where- 
fares. in we find the Meafure of Woollen Cloths 
was then the fame with that of Magna 
Charta, 9 H. 3. viz De duobus ulnis infra- 
~~ Lifuras, 
In .the Year before his Death, the like 
Juftices Errante went through many Counties 
of England, to whom Articles, or Capitule 
_placitorum Corona, not much unlike the for- 
mer were delivered. Vide Hoveden, fub Anno 
1198. fo. 445. : 
And in the fame Year, he iffued Com- 
miffions in the Trent, Hugh de Neville being 
Chief Juftice; andto thofe were alfo -de- 
livered Articles of Inquiry, commonly cal- 
led Affife de Foreffa, which may be read at 
large in Hoveden, [ub eodem Anno. Thefe 
gave great Difcontent to the Kingdom, for 
both the Laws of the Foreft, and cheir Exe- 
cution were rigorous and grievous. . 
K. jhe. King ‘fobn fucceeded his faid Brother, 
| both in the Kingdom of Exgland, and Dutchy 
of Normandy ; the Evidence that we have, 
touching the Progrefs of the Laws of his 
Time, are principally Three, viz. Firft, His 
Charters of Liberties. 2dly, The Records 
‘of Pleadings and Proceedings in his Courts ; 
And 3dly, The Courfe he took for fettling 
ithe Englifh Lawsin Ireland. = 
2, Touch- 
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1. Touching the firft of chefe, hisCharters. _¥- 
of the Liberties of England, and of the Foref, pr: che, 
were hardly, and with Difficulty, gained ters, 
A his Baronage at Stanes, Anno Dom. 1215. 

he Colleé&tion of the former was, as Mat. 
Paris tells us, upon the View of the Char- 
ter or Laws of King Hen. I. which fays, he 
contained qua/dam Libereates & Leges a Rege 
Edvardo Santto, Ecclefie & Magnatibus concef- ‘ 
far, exceptis quibufdam Libertatibus quas idem 
Rex de {uo adjecit; and that thereupon the 
Baronage fell into a Refolution to have thofe 
Laws granted by King Febn. But as it is 
certain, that the Laws added by King 
Hen. I. to thofe of the.Confeffor were many 
more, and ‘much differing from his; fo the 
Laws contained in the Great Charter of 
King ‘fobn, differed much from thofe of 
King Hen.I. Neither are we to think, that 
the Charter of King ‘fobs contained all 
the Laws of Exgland, but only or princi- 
pally fuch as were of a more comprehenfive 
Nature, and concerned the common Rights 
and Liberties of the Church, Baronage and 
Commonalty which were of the greateft Mo- 
ment, and had been moft invaded by King . 
Fobn’s Father and Brother. . | 

The leffer Charter, or De Foref'a, was to 
reform the Exceffles and Encroachments 
which were made, efpecially in the Time of 
Rich. J. and Hen. II. who had made New 
Afforeftations, and much extended the Ri- 

our of the Foreft Laws: And both thefe 
harters do jn Subftance agree with that 
a © Magna 
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7 Magna Charta, c de Forefta, granted and con- . 


firm’d in 9 Hen. 3. I fhall not need to re- 
cite them, or to make any Colleétions or In- 


' ferences from them; they are both extant 


in the Red Book of the Exchequer, and in 
Mat. Paris, {ub Anno 1215. and the Record 


and the Hiftorian do Verbatim agree. . 


8s 


Records, 
oe. 


As to the Second Evidence we have of 


the Progrefs of the Laws in King Febn's 


Time, they are the Records of Pleadings | 
and Proceedings which are ftill extant: 
But altho’ this King endeavoured to bring 
the Law, and the Pleadings and Proceed- — 
ings thereof, to fome better Order than he 
found it; for faving his Profits whereof, he 


was very ftudious, and for the better Re- 


ae of ic into Order and Method, we - 
find frequently in the Records of his Time, 
Fines impofed, pro Stultiloquio, which were 
no other than Mul@s jmpofed by the Court 
for barbarous and diforderly Pleading: 


From whence afterwards. that Common 


_ Fine arofe, Pro pulchre placitando, which was 


indeed no other than a Fine for want of it; 
and yet for all this, the Proceeding in his . 
Courts were rude, imperfe@, and defe- 
ctive, to what they were inthe enfuing Times 
of Edy. I. &c. But fome few Obfervables 
I fhall take Notice of upon the Perufal of — 


8 


_ the Judicial Records of the Time of King 


John, viz, 


aft, That the Courts-of King’s-Rench and 
Common-Pleas were then diftin& Courts, .and 
| | ch diftinc- 


er -- 


! 
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diftin@ly held from the Begining to the End . 


of King ‘fobn’s Reign. | 
2d, That as yet, neither one nor both 


of thofe Courts difpatch’d the Bufinefs of the’ 


Kingdom, but a great Part thereof was dif- 
patch’d by the Fuftices Itinerant, which were 
fometimes in Ufe, but not without their Inter- 


miffions, and much of the Publick Bufinefs. 


was difpatch’d in the County Courts, and in 
other inferior Courts ; and fo it continued, 
tho’ with a gradual Decreafe till the End of 
King Edw. I. and for fome Time after: 
And hence it was, That in thofe elder Times, 
the Profits of thofe County Courts for which 


_ the Sheriff anfwered in his Farm, de Proficujs 


Comitatus; alfo Fines were levied thére, and 
poft Fines, and Fines pro licentia concordandi, 
and great Fines there anfwered ; Fines pro 


Inquifitionibus habendi, Fines for Mif{demeanors, 
tho’ called Amerciaments, arofe.to great 


Sums, as will appear to any who fhall per- 


- ufe the ancient Vifcontiels. 7 


But, as I faid before, the Bufinefs of. In- 
ferior Courts grew gradually lefs and lefs, 
and confequently their Profits and Bufinefs 
of any Moment came to the Great Courts, 
where they were difpatch’d with greater 
Juftice and Equality. Befides, the greater 


‘Courts obferving what Partiality and Bro- 


cage was ufed in the Inferior Courts, gave a 


- pretty quick Ear to Writs of falfe Judgment, 


which was the Appéal the Law allawed 
from erroneous Judgments in the County 
Courts; and this, by Degrees, wafted the 


- Credit and Bufinefs of thofe inferjor Courts. 


L 4 34ly, 


1st 
r. ae 


¥f2 


. . 
‘ 4 
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_ Things given to obtain Juftice ; fometimes 
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-- 3d¢ly, That the DiftigGion between the 


King's-Bench and Commson-Bench, as to the 
Point of Communia placita, was not yet,’ nor 
for fome Time after, fectled ; and heneeit is, 
that frequently in the Time of King Fodn, 
we fhall find chat Cowmupy Pleas were held 
in B. R. yea, in Mich. & Hill. 13 Fobannz, 
a Fine 1s levied coram ipfo Rege, between 
Gilbert Fitz, Roger and Helwife his Wife, 
Plaintiffs, and Robert Barpyard Tenant of 
certain Lands in Kirby, 8c. . 

_ And again, whereas there was frequently 
a Liberty granted anciently by the Kings 
of Englaxd, and allowed, Quod non implacite- 
tur nif coram Rege; I find inter Placita de di- 
werfis Terminss focundo Fobanns, That upon 
a Suit between Henry de Rachola, and the 
Abbot of Leicefer before the Juftices de Banco, 
the Abbot pleaded the Charter of King 
Richard I. Quod idem Abbas pro nullo re{pondeat 
xifi corams ipfo Rege vel Capitali ‘Fuffitiarie {uo; 
and it is ruled againft the Abbot, Oyia omnia 
Placita que coram Juftic. de Banco tenentur, co- 
ram Domino Regi vel ejus Capitali Fuftitiarie 
teneri intelliguntur. But this Point was after- 


wards fettled by the Scatute of Adagna Charta, 


Quod Communia placita non fequantur Curiam 
noftram. } | 
. 4tbly, That the four Terms were then held 


according as was ufed in After-times with 


little Variance, and -had the fame Denomi- 
nations they ftill retain. 

sthly, That there were oftentimes confi- 
derable Sums of Money, or Horfes, or other 


"tis 
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and inter placita incerti. temporis Regs ‘fobannu. 
The Men of Yarmouth againft the Men of 
Haftings and Winchelfes, Afferunt Domino Regi 
tres Pelfridos, & fex Afturias Narenfes ad Ingui- 
fitionem-habendam per Legals, &c. and fre- 
quently the fame was done, and often ac- 
counted for in the Pipe-Rols, under the 
Name of Oblate ; and to remedy this Abufe, 
was the Provifion made ia King Fobx’s and 
King Hex. II.d’s Charters, Nulli Vendemus Fu- 
fiitiam vel ReGlum. But yet Fines upon Ori- 
ginals being certain, have continued to this 
Day, notwithftanding that Provifion; buc 
thofe enormous Oblate before-mentioned, 
are thereby remedied and taken away. 
6thly, That in all the Time of King ‘fobn, 
the Purgation per Ignem  Aquam, or the 
Trial by Ordeal, continued, as appears by 
frequent Entries upon the Rolls; bue it 
feems to have ended with this King, for I 
do not find ie in Ufe in any Time after: 
Perchance the Barbaroufnefs of the Trial, 
and Rerfwafives of the Clergy, prevailed at 
length to antiquate ir, for many Canons 
had been made againft it. 
- 7tbly, In this King’s Time, the Defcent 
of Socage as well as Knight's Service 
Lands to the eldeft Son prevailed in all 
Places, unlefs there were a {pecial Cuftom, 
that the Lands were partible ister Adafculos ; 
and therefore, Mich. fecundo Fobanns, in a 
rationabils parte Bonorwn, by Gilbert Beville 
again{t William Beville his elder Brother for 
Lands in Gunthorpe, the Defendant —— 


| «TS3 
*tis {aid to be, pro babenda Ingquifitions ut fupra; 
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Duod nunquam partita vel partibilia fueres and 
becaufe ihe Defendanc (en er it, 
Judgment was given for the Demandant: 
And by degrees it prevail’d fo, that where- 
as at this Time the Averment came on che 
Part of the Heir at Law, that che Land 
nunquam partite vel partibils extetit ; in a lit- 
tle ‘Time after the Averment was turn’d on 

the other Hand, viz. That tho’ the Land was 

Socage, yet unlefs he did aver and prove 
that -it was partita && partibils, he failed in 
his Demand. ar, | : 


Thirdly, The third Inftance.of the Progrefs 
of King Fobn’s Reign, in relation to the 
Common Law, was his fettling che fame ir | 

_ Ireland,. which he made his more immediate 
and particular. Bufinefs: But hereof we | 
fhall add a particular Chapter by it felf, 
when we have fhewn you what Proceedings 
and Progrefs was made therein in the Time | 

__ Of Edw. I. The many and great ‘Troubles 
that fell upon King ‘fobs and the whole 
Kingdom, efpecially towards the later End 
of his Reign, did much hinder the good 
Effect of fettling the Laws of EWgland, and 
confequently the. Peace thereof, which 
might have been battom’d, efpecially upon 
the Great Charter.: But .chis Unforeunare | 
Prince and Kingdom were fo intangled 
with inteftiné Wars, and with the Invafion 
of the French, who affifted the Exglifh Barons 
againft their King, and by the Advantages 
and Ufurpations:that the Pope and the Clergy 
_ a er a ' .. made 


2 
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made by thofe Diftempers, that all ended 
in.a Confufion with the King’s Death. 


\ 


I come therefore to the long and trouble- K. Hen HI. 
fome Reign of Hen. Ill. who was. about 
Nine Years old at his Father's Death;. he 
being born in Fefto fancli Remigii, 1207. and __ 
King Fobn died in Fefto fantti Luce, 1216. Hiftory 
and the young King was crowned the 28th a as 
of Offober, being then inthe Tenth Year of a 
his Age, and was under the Turelage of 
W.lliam Earl-Marthal. 

The Nobility were quick and earneft, not- 
withftanding his Minority, to have the Li- 
berties and Laws of the Kingdom confirmd ; 
and Preparatory thereto, in the Year 1223, 

Writs iffued to the feveral Counties to in- . 
quire, by Twelve good and lawful Knights, 
Due fuerunt Libertates in Anglia tempore Regni 
Henrict evi fui, returnable quindena Pafche. 
What Succefs thofe Inquificions had, or what | 
Returns were made thereof, appears not:: 
But in the next Year following, the young 
King ftanding in Need of a Supply of Money 
from the Clergy and Laity, none would be 
granted, unlefs the Liberties of the King- 
dom were confirn’d as they were exprefsd 
and contain’d in the ‘Two Charters of King 
Fobn; which the King accordingly granted 
in his Parliament at Weffminffer, and they 
were accordingly proclaimed, Ita quodCharte 
utrorumque Regum in nulla inveniatur diffimites, 
Mat. Paris, Anno 1224. —_ 
In the Year 1227. The King holding hi 
Parliament at Oxford, and being now of full 


ge- 


~~ 2 
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Age; by ill Advice, caufes the Two Char- 


‘ters he had formerly granted to be can- 
cell'd, Hane occafionem pratendens quod Charta 


ille conceffe fuerunt Gy Libertates fcripte & 
fignataa dum ipfe erat {ub Cuffodia nec {ui Cor- 
paris aut figilli aliquam potefatem habuit, unde 
viribus carere debuit, Oc. Which Faé& occa- 


fioned a great Difturbance in the Kingdom: 


And this Inconftancy in the King, was in 
Truth the Foundation of all his future Trou- 
bles, and yet was ineffe€tual to his End and 
Purpofe; for thofe Charters were not avoid- 


able for the King’s Nonage, and if there 


could have been any fuch Pretence, that 

alone would not avoid them, for they were 

Laws confirm’d in Parliament. ~ 
But the Great Charter, and the Charter 


_ + of the Foref, did not expire fo; for in 1253, 


they were again fealed and publifhed: And 


becaufe after the Battle of Ewefham, the 


King had wholly fubdued the Barons, and 
thereby a Jealoufie might grow, that he 


again meant to infringe it; in the Parlia- 
ment at Marlbridge, cap.5. they are again 
cconfirm’d. And thus we have the great Set- 


tlement of the Laws and Liberties of the 
Kingdom eftablifhed in this King’s Time: 
The Charters themfelves are not every Word 
the fame with thofe of King ‘fobs, but they 
differ very little in Subftance. 

This Great Charter, and Charta de Forefta, 
was the great Bafis upon which this Setrle- 
ment of the Englifh Laws ftood in the Time 
of this King and his Son; there were alfo 


- fome additional Laws of this King yet extant, 


which 


eed 
water Pe 
ar} 
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which much polifhed the Common Law, 
viz. The Statutes of Merton and Marlbridge, 
and fome others. 

We have likewife Two other principal 
Monuments of the great Advance and Per- 
fedtion that the Englifh Laws attained to un- 
der this King, viz. The Tradate of Braéton, 
and thofe Records of Plea, as well in both 
Benches, as before the Fuffices Itinerant, the 
Records whereof are ftill extant. 

Touching the former, viz. Bratton’s Tra- Brate's 
tate, it yields us a great Evidence of the Treatife. 
Growth of the Laws betwten the Times of 
Henry II. and Hen. Ill. If we do but compare 
Glanville’s Book with that of Braéfosz, we 
fhall fee avery great Advance of the Law 
in the Writings of the later,over what they 
are in Glanville. It will be Needlefs to in- ~ 
ftance Particulars; fome of the Writs and 
Procefs do indeed in Subftance agree, but 
the Proceedings are much more regulat and 
fettled, as they are in Braéton, above what 
they are in Glanville. The Book ic felf in 
the Beginning feems to borrow its Method © 
from the Civil Law ; but the greateft part of 
the Subftance is either of the Courfe of Pro- 
ceedings in the Law known to the Author, | 
or of Refolutions and Decifions in the 
Courts of King’s-Bench and Common-Bench, 
and before Faftices Itinerant, for row the in- 
ferior Courts began to be of little Ufe or 
Efteem. | of 

As to the Judicial Records of the Time Records, 
of this King, they were grown toa much 77? 
‘greater Degree of Perfection, and the anes Hien, IH. 

_s- ings 
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dings more orderly, many of which are 


- extant: But the great Troubles, and the 


Civil Wars, that happened in his Time, gave 
a great Interruption to the legal Proceed- 
ings of Courts; they had a particular Com. 


_ miffion and eg | for Matters happen- 
1 


ing in Time of War, ftiled, Placita de Tempore 
Turbations, wherein ate many. excellent 


' Things: They were made principally about 


the Battle of Evejham, and after it; and for 
fettling of the Differences of this Kingdom, 
was the Dittum, or Edittum de Kenelworth 
made which is printed in the old’ AZagna 
Charta. — : pee ag 
We have little extant of Refolutions in’ 
this King’s Time, but what are either re- 


_membred by Braéton, or fome few ‘broken 


and fcattered Reports collected by Fitzher- 
bert in his Abridgment. There aré ‘alfo 
fome few Sums or Coriftitutions relative to 


the Law, which tho’ poffibly not A@s of 


K. Edw. I. 


Parliament, yet have obtained in Ufe as 
fuch; as De diftrittione Scaccarii, Statutum 
Panis & Cervifie, Dies Communes in Banco, Sta- 
tutum Hibernia, Stat. dé Scaccario, ‘fudicium 
Colliftrigit, and others. 6 
' We come now to the ‘Time of Edw. I. 
who is well ftiled our Englifh Fuftiniins for 
in his Time the Law, qua/i per Saltum,obtained 
a very great Perfection. The Pleadings are 
fhort indeed; but excellently good and per- 
{picuous: And altho’ for fome Time fome of 
shale Imperfections and ancient inconveni- 
ent Rules obtain’d ; as for Inftance, in point 
of Defcents, where the middle Brother -_ 
a. aes . 
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of the Eldeft, and dying without Iffue, the 


Lands defcended to the Youngeft, upon that - 


old Rule in the Time of Hen. II. Nemo poteft 
effe Dominus & Hares, mentioned in Glanville, 
at leaft if he had once received Homage, 
13 E.1. Fitz Avowry 235. Yet the Laws 
did never in any one Age receive fo great 
and fudden an Advancemenr; nay, I think 
I may fafely fay, all the Ages fince his Time 
have not done fo much in reference to the 
orderly fettling and eftablifhing of the di- 
ftributive Juftice of this Kingdom, as he did 


within a fhort Compafs of the Thirty ‘five 


Years: of his Reign, efpecially about the 
firft Thirteen Years thereof. ~~ 
Indeed, many Penal Statutes and Provi- 
fions, in relation to the Peace and good Go- 
vernment of the Kingdom, have been fince 
made. But as touching the Common Ad- 
miniftration of Juftice between Party and 
Party, and accommodating of the, Rules, 
and of the Methods and Orders of Pro- 
ceeding, he did the moft, at leaft of any 
King fince William 1. and left the fame 
as a fix’d and ftable Rule and Order of Pro- 
ceeding, very little differing front ‘that 
which we now hold and pradtice, efpecially 
as to the Subftance and Principal Contex- 
ture thereof. | Ti ee 


- It would be the Bufinefs of a Volumé ta 
fet down all the Particulars, and ‘therefore. 


I thall only give fome fhort Obfervations 
touching the fame, 


anne 17.2 
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Firf, He perfectly feeeled the Great Char- 


- ger, and Charta de Forefta, not only xy a 
ri- 


:: Pra@ice confonant to them in the Di 


bution of Law and Right, but alfo by that - 
folemn A& paffed 25 £1. and ftiled Con- . 
firmationes Chartarum. a 
Secondly, He eftablithed and diftributed 
the feveral JurifdiGions of Courts within 
their proper Bounds. And becaufe this 
Head has feveral Branches, I fhall fubdivide 
the fame, viz. 


i. He check’d the Incroachments and In- 
folencies of the Pope and the Clergy, by the 
Statute of Carliffe. | | 

2. He declared the Limits and Bounds of 
the Ecclefiaftical Jurifdi@ion, by the Sta- 
tute of Circum/pelte Agatis & Articuli Cleri. 
For nore, Tho’ this later Statute was. not: 
publifhed cill Edy. IL. yet was compiled ig 
the Beginning of Edw. I. 

3. He eftablifhed che Limits of the Court 

Commen-Pleas, perfectly performing the 


‘DireQion of Magna Gharta, Quod Communia 


placita non fequantur Guria noffra, in relation 
to BR. anid in exprefs Terms, extending 
ic to the Court of Exchequer by the Statute 
Of Articali. fuper Chartas, cap. 4. It is true, 
pd my firft reading of the Placita de Banco 

Edw. 1. I found very many Appeals of 
Death, of Rape, and of Robbery therein; 
and therefore I doubted, whether the fame 
‘were not held ac leaft by Writ in the Common 
Pleas Court: But upon better Inquiry, I 
found many of the Records before — 
3 lsines 


Fe eae, = 
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Itinerants were enter d or fill’d up among the 


rét . 


Records of the Common-Pleas, which might -_ 


Occafion that Miftake. 


4. He eftablifh’d the Extent of the Jurif. 


diction of the Steward and Marfhal. Vide 
Articuli fuper Chartas, cap.3. And 


9 . 
5. He alfo fertled the Bounds of Inferior 
Courts, riot only of Counties, Hundreds, 
and Courts Baron, which he kept. within 
their proper and. narrow Bounds, for thé 
Reafons given before; and fo gradually thé 
Common Juftice of the Kingdom came to 
be adminiftred by Men kriowin® in the 
Laws, and converfant in the Great Courts 
of B.R. and C. B. and before Fuffices Itine- 
rant; and alfo by that excellent Statute of 
Weftminfter 1. cap. 35. he kept the Courts of 


Great Men within their Limits under feveral - 


Penalties, wherein ordinarily very great 
Incroachmients 4nd Oppreffions Were ex: 
ercifed. : | 


The Third general Obfervation I make 
is,.He did not only explain, but excellently 
enforc’d, Magna Charta, by the Statute De 
Tallagio non concedendo, 34 E. 1. 

Fourthly, He provided .againft thé Infér~ 
ruption of the Common Jaitice of the King- 
dom, by Mandates under the Gréat Seal, or 
Privy Seal, by the Statute of Articuli fuper 
Chartat, cap. 6. which, fotwithftanding 
Magna Chatta, had formerly been frequent 
inUfe. eens | 

Fifthly, He fettled the Forms, Solemnities, 
and Efficacies of ae confining them t5 
| : ' the 


Ve 
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the Common-Pleas, and to Fuftices Itinerant, 


- andappointed the Place where they brought 


the Recordsafter their Circuits,whereby one 
common Repofitory might be kept of Affu- 
rances of Lands; which he did by. the Sta- 
tute De modo levandi Fines; 13 E,15 


Sixthly, He fettled that great and ordetly 


~ ‘Method for the Safety and Prefervation of 


the Peace of the Kingdom, and furprefftng 
of Robberies, by the Statute of Winton 

Seventhly, He fettled the Methed of Te- 
nures, to prevent Multiplicity of Penalties, 
which grew to a great nconveniénds, and 
remedied it by the Statute of Quia Empitores 


_ Terrarum, 18 E. 


10. 


Ye ; 

_ Eighthly, He fettled a fpeedier Way forRe- 
covery of Debts, not only for Merchants and 
Tradefmen, by the Statutesfof Aaon, Burnel, 
& de Mercatoribus, but alfo for other. Per- 
fons, by granting an Execution fora Moiety 
of the Lands by Elegit. | 

Ninthly, He made effeQual Provifion -for 
Recovery of Advowfons and Prefentations 
to Churches, which was Before infinitely 
lanve and defective, by Sratuce Wefmin- 
fier 2. cap. I. | | 
- Tenthly, He made that great Aleeration in 
Eftates from what they were formerly, ‘by 
Statute Wefminfter 2. cap. 1. whereby Eftates 
of Fee-Simple, conditional at Common Law, 
‘were aed into Eftates-Tail, -not removae 
ble from the Iffue. by the ordinary Methods 
of Alienation; and upon this Statute, and 
for the Qualifications hereof, are the Super- 


Rructures-’ 
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firu@ures built of 4H. 7. cap. 32. 32 0.8. 
cap. and 33 H. 8. -_— Si 
. Elevesthly, He introduced quite a hew 
Method, both in the Laws of Wales, and in 
the Method of eheir Difpenfation; by the 
Scatute of Rutlend. si, a 
. Yawelftbly, In brief; partly by the Learn- 
ing and Experience of his Judges, and part- 
ly by his own wife Interpofition,. he filent- 


ly and without Noife abrogated many ill © 


and inconvenient Ufages, both in his Courts 


of Juftice, and in the Country. . He reai-. 


fied and fet in Order the Method of colle@- 
ing his Revenue ig the Exchequer, /and re- 
moved obfolete and illeviable Parts thereof 
out of Charge; and by the Statutes of 
Weftminfier 1. and Weftminfter 2. Gloucefter 
andWefminfter 3. and of Articuli {uper Chartat, 
; id remove almoft all that was either 
prievaus or impractical out of the Law; 
and the Courfe of ics Adminiftration,and fub- 
ftituced fuch apt, fhort, pithy, and effedual 
Remedies and Provifions, as by the Length 
of Time and Experience, had of their Con- 
wenience, have flood ever fince without 
any great Alteration, and are now as ic 


of che Common Law it felf. 


were incorporated into, and beconie 4 Part, 


- «2 
Pad 


_ Upori the whole Matter, it appears, That 


the very Scheme, Mold and Model of the 
Corimon Law, efpecidlly in relation to the 
Adminiftration-of the Common Jutftice be- 


tween Party and Party, as ic was highly 


rectified and fer in a much better Light and 
Ms Orter. 


is; 


rt. 
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on, abating fome few Additions and Altera- 
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Order by this King than his Predeceffors 
left ic to him, fo in a very great Meafure 
it has continued the fame in all fucceeding 
Ages to this Day; fo that the Mark oc 


Epocha we are to take for the true Stating ~ 


of the Law of England, what it #, isto be 
corifidered ; {tated and eftimated, from 
what it was when this King left ic... Be- 
fore his Time it was in a great Meafure 


rude and unpolifh’d, in comparifon of what | 
it was after his Reduction thereof; and on 


the other Side, as ic was thus polifhed.and 


ordered by. him, fo has it ftood hitherto 


without dny great or confiderable Alterati- 


tions which fucceeding Times have made, 


‘which for the moft part are in the fubje@ 
.Matcer of the Laws themfelves, and. not fo 


much in the--Rules, ‘Methods, or Ways of 


-jts Adminiftration. 


Repofi- 
tories of | 
the Law. : 


“following Kinds, viz, 


' As I before obferved fome of thofe: ee 
ny great Acceflions to the Perfection of 


the Law under this King, fo I fhall.now 
obferve fome of thofe Boxes or Repofitories 


4 


where they may be found, which are of che 


Fit, The A@s of Parliament in: the 
Time of this King are full of excellence 


‘Wifdom and Perfpicuity, yet Brevity ; ‘but 
‘of this, enough before is faid. St 


of this King. I fhall not mention ‘thofe of — 


Secondly, The Judicial Records inthe Time 


the Chancery; the Clofe-Patent and Charter 


Rolls, which yer. will very. much evidence 


the 


| 
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the Learning and Judgment of chet Time ; 
but I fhall mention the Rolls of Judicial 


Proceedings, efpecially thofe in the: King’s- 
Bench and Common-Pleas, and in the Eyres.. 


EF have read over many of them, and do 
generally obferve ; »* & : 

y. That they are written in an excellence 
Hand. a , 


very clearand perfpicuous, and neither loofe 
or uncertain, nor perplexing the Matter 
either with Impropriety, Ob{curity, or Mul- 
tipliciry of Words: They are clearly and 
orderly digefted, effectually reprefenting 
the Bufinefs that they intend. : 

3. That the Title and the Reafon of the 
Law upon which they proceed (which many 
times is exprefly delivered upon the Record 
it felf.) is perfpicuous, clear and rational; 


fo that their fhort and pithy Pleadings and 


Judgments do far better render the Senfe 
of the Bufinefs, and the Reafons thereof, 
than. thofe long, intricate, perplexed, and 
formal Pleadings, that oftentimes of late 
are unneceffarily ufed. 

Thirdly, The Reports of the Terms and 
Years: of this King’s Time, a few broken 
Cafes whereof are in Fitzherbert’s Abridg- 


ment; but we have no fucceflive Terms or 


Years thereof, but only ancient Manufcripts 
perchance, not running through the whole 
Time of this King, yet they are very good, 
but very brief: Eicher the Judges then {poke 
lefs, or the Reporters were not fo ready 
handed as to take all they faid. And hence 


M 3 this 


z. That the Pleading is very fhore, but 
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this Brevity makes themthe more obfcure. © 
But yet in thofe brief Interlocutions betweeri 
the Judge and the Pleaders, and in their 
Definitions, there appears a great deal of 
Learning and Judgment. Some of thofe 
‘Reports, cho’ broken, yet the beft of their 
Kind, aré in Lincolys-Inn Library. Quere, if. 
those Reports are not now publifed. > ~ : 
t Fourthly, The ‘Fra&s written or collea&- 
* ed in the Time of this wife and excellent 
Prince, which feem to be of Two Kinds, | 
viz. fach as were only thé Tradtates of pri+ — 
vate Men, and therefore had no greater 
Authority than private Colle@ions, yet con- 
tain much of the Law then in Ule, as Flets 
the Micror, Britton and Thornton; or elfe 
2dly, They were Sums or Abftrads of 
fome particular Parts of the Law, as Nowe 
Narrationes, Hengam Magna & Parva, Cadit 
afifa Summa, De Baftardia Summa; by all 
which, compared even with Bréfes, there 
appears a Growth and a Perfeé&ting of the 
_ into 4 greater Regularity and Or- 

er. = : 

And thus much fhall ferve for the feveral 
Periods or Growth of the Common Law 
untill the Time of Edy. I. iniclufively, 
wherein having been fomewhat' prolix, F 
fhall be the briefer in what follows, efpe- 
cially feeing that from this Time down- 
wards, the Books and Reports printed 
give a full Account of the enfuing Progrefs 
of the Law. 9 2 | 


a 
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CHAP. VIL 

A Brief Continuation of the Progreft of the 
: lan, from the Timeof Keng Edward Il. 
snclufeve, down ta thefe Times. 


Aving inthe former Chapter been fome- | 
H what large in Difcourfing of the Pro- 
grefs of the Laws, and the incidental Addi- 
tions they received in the feveral Reigns of 
King Wiliam II. King Hen. 1. King Stephen, 
King Hex, ll. King Richard I. King ‘fobn, 
King Hen. III. and King Edy.I. I fhall 
‘now proceed to give a brief Account of the 

Progrefs thereof in the Time of Edy. II. 
and the {ucceeding Reigns, down to thefe 
Times. , , 

Edward Yi. fucceeding his Father, tho’ he K. £2. I. 
was an Unfortunate Prince, and by reafon : 
of the Troubles and Unevennefs of his 
Reign, the very Law it felf had many In- 
terruptions, yet it held itsCurrent ina great 
Mealure according to that Frame and State 
that his Father had left it in. 

Befides the Records of Judicial Proceed- 
ings in. his Time, many whereof: are ftiJl 
extant, there were fome other Things that. 
occurr'd in his Reign which give us fome 
kind of Indication of the State and Con- 
dition of the Law during that Reign: As, 


7 M4 ' _ Firf, 
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Firft, The Statutes made in his Time, 


and efpecially that of 17 E. 2. ftiled De 


Prerogativa Regs, which tho’ it be called a 
Statute, yet for the moft part is but a Sum 
or Collection of certain of the King’s Pre- 
regatives chat were known Law long before’; 
as for Inftance, The King’s Wardhhip: of 
Lands in Capite attracting the Wardfhip of 
Lands held of others; The King’s Grant of a 
Manor not, carrying an Advowfon Appen- 
dant unlefs named ; The King’s Title to the 
Efcheat of the Lands of the Normans, which 
was in Ufe from the firft Defection of Nor- 
mandy under King ‘Fobn'; The King’s Title 
to Wreck, Royal Fifh, Treafire ~Trove, 
and many others, which were ancfent Pre- 
rogativestothe Crown, © °° to 

Secondly, The Reports of the Years and 
Terms of this King’s Reign; thefe are not 
printed in any one entire Volume, or in any 
Series or Order of Time, only fome broken 


Cafes thereof in Fitzberber’s Abridgment, 


and in fome other Books difperfedly, yet 
there are many entire Copies thereof abroad’ 
very exellencly reporred, wherein are many 
Refolutions agreeing with thofe of Edw. I's 
Time. The beft Copy of thefe Reports 
that I know now extant, ts that in Lincolns- 
Inn Library, which gives a fair Specimen of 
the Learning of the Pleaders and Judges of 
that Time. Quere, If Maynard's Edw. II. 
suas not printed from that Copy. | 
" King Eda. IID. fueceeded his Father ; his 
Reign was Jong, and under itrhe Law was 
improved to the createft Height. The Judges 
col. a fe : and 
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and Pleaders were very learned :: The Plead. | 
ings are fomewhat more-polifhed than thofe » 


in the Time of Edw. I. yet they have-neicher 
Uncertainty, Prolixity; nor Obf{curity: Fhey 


were plain and skilful, and in the Rules of. 
Law, efpecially in relation to real Adtions, : 
and Titles of Inheritance, very learned and: 
excellently’ polifhed ,. and exceeded thofe’ 
of the Time of Edw. I.. So that at the latrer: 


End of this King’s Reign the Laws feemed 
_ to be near its Meridian. _ : 


The Reports of this King’s Time run’ 


from the Beginning to the End of his 
Reign, excepting fome few Years berween 


the roth and 17th, and 3oth and 33d Years: 


of his Reign ; but thofe Omitted Years are 


extant in many Hands in old Manufcripts. . 


And Quare, If they are not all printed in May- 
nard’s Edw. UT. | 


The Book of Affizes is a Colle@ion of 
the Affizes that happened in the Time of: 


Edy, It. being from the Beginning to the 
End extracted out of the Books and Affizes 
of thofe that attended the Affizes in the 
Country. - | 7 | 
The‘fuftices Itinerant continued by intermit- 
‘ting Vicifficudes cill about the 4th of Ed. 3. 
and fome till the roth of Edw. 3. Their Ju- 
rifdiction extended to Pleas of the Crown, 
or Criminal Canfes, Civil Suits and Pleas of 
Liberties, and Quo Warrantos; the . Reports: 
thereof are not printed, but are in many 
‘Hands in Manufcripe,. both of the Times of 
Edw. 1. Edw. W.and Edw. IIL full of excel, 
Yent Learning. Some few broken Reports of 


thofe 
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-  thofg Eyres, efpecially of Cormwall, Notting- 
ham, si net Derby, are colle&ed by 
Fitz berbert in hi Abridgraent. | 
After the roth of Edw. III. Ido not find . 
any Juftices Errant ad Communia Placita, but 
only ad Placita Forefa ; other Things that 
_ eoncerned thofe Fuftices Itinerant were fup-. 
lied and pap ted. in hig Common _ 
t Communta placita, in the King’s: Bench an 
Exchequer for Placita de Lbonathe. and be- 
fore Juftices of Affize, Nii prin, Oyer and 
Zerminer, and Goal Delivery for Afales and 
Pleas ‘of the Crown, : 
__And thus much for the Law in the Time 
of Edw, IIT. R- 


K-RiebhM. Richard tt fucceeding his Graydfather, 
the ~~ of the Law, together with the 
Honour of the Kingdom, ‘by reafon of the 
Weaknefs of this Prince, and the Difficulties 
occurring in his Government, feem’d fome- 
what to decline, as may appear by cam- 
‘paring the Twelve laft Years of Edw. If. 
commonly called Quadrage(ms, with the Re- 
ports of King Richard II. wherein appears a 
vifible Declination of the Learning and 
Depth of the Judges and Pleaders. 
It is true, we have no printed continued 
oo of this King’s Reign ; but I have . 
feen the entire Years and ‘Terms thereof in. 
- &Manufcript, out of which, or fome other - 
Copy thereof, I fuppofe Fiszberbert abftraQ- 
ed thofe broken Cafes of this Reign in his 


Abridgment. ” 
ia ana In 
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In ali thofe former Times, efpecially from 
the End of Edy. HI back to the Beginning: 
of Edw. 1. the Learning of the’ Common 
Law coniifted principally in Affizes and se | 
AdGtions; and rarely was any Title dermi 
any pesfonal A@ion, unlefs in Cafes of 


itles to Rents, or Services by Replevin ; 


+73 


and the Reafons thereof were principally _ 


C, Vik, 
' Firft, Becaufe thefe ancient Times were 
great Favourers of the Pofleflor, and there- 
ore if about the Time of Edy. H. a Dif 
feifor had been in Poffeffion by a Year and 
a Day, he was not to be put out withont a 
Recovery by Affize. Again, If the Diffeifor 
had made a Feoffment, they did not coun- 
tenarice an Entry upon the Feoffee, becaufe 
thereby he might lofe his ble meh which 
he might fave if he were Impleaded in an 
A ffize or Wric of Entry ; and by this Means 
real Ad&tions were frequent, and alfo Af 
S. : 

Secondly, They were willing to quiet 
Men’s Poffleffions, and therefore after a Re- 
covery or Bar in an Affize or real AGion, 
the Party was driven to an Action of a high- 
er Nature. | | 
_ Thirdly, Becaufe there was then no known 
-A@ion wherein a Perfon could recover his 
Poffeffion, other than by an Affize or-a 
real Action; for till the End of Edw. IV. 
the Poffeffion was not recovered in an 
EjeHione frma, but only Damages. 
Fourthly, Becaufe an Affize was a —— 
and effectual Remedy to recover a _ : 
A ee 4 4 : : eo 10n, 
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fion, the Jury being ready Impannell'd, 
and at’the Bar the firft Day of the Return. 
And altho’ by Difufage, the Pra@ifers of the 
- Law are not fo ready in ie, yet the Courfe 
thereof'in thofe Times was as ready and 
as well known to all Profeffors of the Law 

as the Courfe of Ejettione firma is:now. 


K.HenIV. Touching the Reports of the Years and 
K.He.V. Terms of Hen. IV. and Hes. V. I can only 
fay, They do not arrive either in the Na- 
ture of the Learning contained in them, or 
in the Judicioufnefs and Knowledge of the 
Judges and Pleaders, nor in any other Re- 
{pe@ arife to the Perfection of the laft 
- Twelve Years of Edw, III. 7 | 
K.Hen.VI.. But the Times of Hen. VI. as alfo of 
_K.EIV. Edy. IV. Edw. V. and Hen. VII. were 
K Fi -V- Times that abounded with learned and ex- 
K Hew.VIy cellent Men. There is little Odds in the 
Ufefulnefs or Learning of thefe Books, on- 
y the firft Part of Hex. VI. is more barren, 
-'.  fpending it felf much io Learning of little 
Moment, and now out of Ufe; but the fet 
cond Part is full of excellent Learning. 

In the Times of thofe Three Kings, Hen. VI. 
Edw. 1V. and Hen. VIL. the Learning feems 
to be much alike, -Bue thefe two Things 
are obfervable in them, and indeed gene- 
rally in.all. Reports after the Time of 

Edw Ill. viz. : 


i. Firft, That real A@ions and Affizes were 
not fo frequent as formerly, but many 
Titles af Land were determined in perfo- 

=. | : | nal 
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nal Adions:; ‘and: the Reafons hereof-feem - 


to be, 


by little. and little to. 
underttood. | a cae ee 

2dly, The ancient Strictnefs of preferving 
Poffeflions to Poffeffors till Eviction by 
Adion began not to be fo much in Ufe, 
unlefs in Cafes of Difcents and Difcontinu- 
ances, the latter neceffarily drove_the De; 
mandant-tq his Formedon, or his Cui i# Vita, 


be: lefs kown: or 


@c. But the Defcents that toll’d Entry were © 


7% 


Tf, Becaufe the Learning of them began | 


rare, becaufe Men preferved their Rights 


to enter; dc. by continual Claims.. © . ~; 
3dly, Becaufe.the Scatute of 8 H, 6. had 
helped Men.to an Action. to recover their 
_ Polfeffions by a Writ of Forcible Entry,ieven 


while the Method of Recovery of Poffeffions: 


by Ejeétmeénts was not known or ufed.... -; 

‘The Second Thing obfervable is, That 
tho’ Pleadings in the Times of thofe Kings 
were far fhorter than afterwards, efpecially 
after. Hen. VII. yet they were much longer 
than in che Time of King Edw. III. -and.the 
Pleaders,.yea and the Judges too,. became 
fomrewhat too curious therein, fo that thae 
Art or Dexterity of Pleading, which in igs 
Ufe, Nature and Defign, was only to render 
the Fact plain and intelligible, and tobring 
the Matrer to Judgment with a conveniégt 
Certainty, began to degenerate from its pri- 
mitive Simplicity, and the true Ufe and 
‘End thereof, and to become a Pice of Nicety 
-and Curiofity ; which hew thefe later Times 
have improved, the Length of the Plead- 
ings, the many and unneceffary Repetitions, 


the 
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the many Mifcarriages of Caufes upon finall 
and trivial Niceties in Pleading, have too 
much witneffed. — 

I fhould now fay fomething touching the 
Times fince Hen. VII. to this Day, and 
therefore fhall conclude this Chapter wich 
fome general Obfervations touching thé 
Proceedings of Law in thefe later Times. 

And Firtt I fhall begin where 1 lefc be 
fore, touching the Length and Nicety of 


_ Pleadings, which at this Day far. exceeds 


mot only that fhort -yet perfpicuous Courfe 
of Pleading which -was in the Time of 
Hen. VI. Edw. IV. and Hen. Vi. but thofe 


-of all Times whatfoever, as our vaft-Preffes 


of Parchment for any one Plea do abun- 
dantly witnefs. | 

' And the Reafons thereof feem to be 
thefe, viz. 


Firft, Becaufe in ancient Times the Plead- 
ings were drawn at the Bar, and the Ex- 
ceptions (alfo) taken at the’ Bar, which 
‘were rarely taken for the Pléafure:or Cu- 
Tiofity of the Pleader, but only when it, 
was apparent that the Omiffion or che Mat- 
eer excepted to’ was for the moft part che 
very Merit and Life of the Caufe, and pur- 
polely omitted or mifpleaded becaufe. his 
Matter. or Caufe would bear no better: Bat 
mow the Pleadings being firft drawn in 
‘Writing, are drawn to an exceflive Length, 
‘and with very much Labouroufnefs and 
Care enlarged, left it might afford an Ex- 
ception not intended by the a 

I | whi 
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which could be an fupplied from the 
Truth of the Cafe, left the other Party 
fhould catch that Advantage which com- 
monly the adverfe Party ftudies, not in 
Contemplation of the Merits or Juftice of 
the Caufe, but to find a Slip to faften upon, 
tho in Truth, either not material to the 
Merits of the Plea, or at leaft not to the | 
Merits of the Caufe, if the Plea were in 
all Things conform to it. : 

Secondly, Becaufe thofe Parts of Pleading 
which in ancient Times might perhaps be 
material, but at this Time are become only 
mere Styles and Forms, are ftill continued 
. with mach Religion, and fo all thofe anci- 
ent Fornis at firft introduced for Conveni- 
ence, but now not neceflary, or it may be 
antiquated as to their Ufe, are yet Continued 
as Things wonderfully material, tho’ they 
onily {well the Bulk, but contribute nothing 
to the Weight of the Plea. | 

Thirdly, Thefe Pleas being moftly drawn 
by Clerks, who are paid for Entries and 

pies thereof, the larger the Pleadings are, 
the more Profits come to them, and ‘the 
dearer the Clerk’s Place is, the dearér he 
makes the Client pay. | 

Fourthly, An Overforwardnefs in ‘Courts: 
to give Countenance to frivolous Excepri- 
ons, tho’ they make nothing to the true 
Merits.6f the Caufe; whereby it often hap. 
“pens that Caufes “are not determined accor- 
ding to.their Merits, but do often mifc 
‘for tnconfiderable Omiflions in Pleading. 
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_-But, Secondly, I fhall confider what is the 
Reafon that in the Time of Edw. I. one 
Term contained not above two or: three 
Hundred Rolls, but at this Day one Term 


.. €Ontdins two Thoufand Rolls or more.  , 


The Reafons whereof may be thefe, viz, 


1ff, Many petty Bufinefles, as Trefpaf- 
fes and Debts under 4o s. are now brought to 
Weftminfter, which ufed to be difpatched in 
the County or Hundred Courts; and yet thé ~ 
Plaintiffs are not to be blamed, becaufe ar 
this Day thofe Inferior Courts are fo ill 
ferved, and Juftice there fo ill adminiftred, 
that they were better feek ic (where it may 
bé had) at Wefminfter, tho’ at fomewhat ° 
moré Expence. iia . | 


adly, Multitudes ‘of “Attornies praGifing 


. in the Great Courts dt WeRminfter, who are 


ready at every Market to gratifie the Spleen, 
Spight or Pride, of everf Plaintiff... 
, 34y, A great Encteafe of People in this 
Kingdomabove what they were anciently, 
Which muft needs multiply Silies; 
 4thly, A great Encreafe of Trade and 
Trading Peérfons, above what there’ were 


‘in anciént Times, which muft have the like 


Effet 2 | , 

sthly, Multitudes of new Laws, both Penal 
and others, all which breed tiew Queftions, 
and new Suits ac Law, and in ‘particular, 


‘the’ Staciice cotiching thie devifing of Lands, 


a 


cum multis alis: 


© 6thly, Multiplication of Ad@icns upon - 


the Cafe, which were rare formerly, antl 


4 —_ thereby 
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thereby Wager of Law oufted, which dif- 
couraged many Suits: For when Men were 
‘ fure, that in cafe they refted upon a bare 
Contra& without Specialty, che other Party 
.might wage his Law, they would not reft 
upon fuch Contracts without reducing the 
Debt into a Specialty, if ic were of any 


Value, which created much Certainty, and 


nccorded many Suits. | 
And herewith I fhall conclude this Chap- 


ter, fhewing what Progrefs the Law has | 


made, from the Reign of King E4». I. down 
to chefe Times. ss 3 
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CHAP. IX. 


Concerning the fettling of the Common Law 
of England iz Ireland azd Wales: 
And fome Obfervations touching the Iffes 
of Man, Jerfey and Guernfey, Ge. 


“THE Kingdom of Ireland being ‘con- 
quered by Hen. II. about the Year 1171. 
He in his great Council at Oxon, conftitu- 
ted his younger Son, Fobn, King thereof, - 
who profecuted that Conqueft fo fully, chat 

he introduced the Englifh Laws into that 


. Kingdom, and {wore all the great Men 


there to the Obfervation of the fame, which 
Laws were, after the Deceafe of King Fobn, 
again reinforced by the Writ of King Hen. IIT. 


feciting that o ae Fobw, Rot. Claufs 


10 H. 3. Memb. 8, 10, Vide infra, & 


_ Pryn. 252, 253, Oe. | 
_ - And becaufe the Laws of England were 


not fo fuddenly known there, Writs from 
Time to Time iffued from hence, containing 
diversCapitula Legum Anglia, and command- ° 
ing their Obfervation in Ireland, as Rot. Parl. 
11H. Fs thé Law concerning Tenancy by 
Curtely, Rot. Claéf. 20 H.3. Memb. 3. Dorfo. 
The Law concerning the Preference of the 
Son born after Marriage, to the Son born 
of the fame Woman before Marriage, or 
Baftard cigne & Maulier puifne, Rot. Clauf. 

| | (20 A, 


- 
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* 20H. 3. Memb. 4. i Dorfo: So the Law 
concerning all che Parceners inheriting wich- 
out doing Homage, and feveral Tranfmif- 
fions of the like Nature. 4 
For tho’ King Hen. II. had done as much 
to introduce the Englifh Laws there, as the 
Nature of the Inhabirants or the Circum- 
Rtances .of the Times would permit; yet 
yatthy for want of Sheriffs, that Kingdom 
eine then not divided into Counties, and 
partly by reafon of the Inftabilicy. of the 
drifh, he could nor fully effed& -his Defign: 
And therefore, King ‘fobs, to fupply thofe 
Defe&s as far as he was able, divided 
Leinfter and Munfter into the feveral Coun- 
ties of Dublin, Kildare, Meath, Uriel, Cater- 
jogh, Kilkenny, Wexford, Waterford, Cork, 
Limerick, Tiperary, and Kerry; and appointed 
Sheriffs and other Officers fo govern ’em 
after the Manner, of England ; and. likewife 
caufed an Abftra& of the Enplijh Laws un- 
‘der his Gréat Seal to be tranfmicted thither, 
and depofited in the Exchequer at Dublin: 
‘And foon after, in 4n Frifh Parliament, by a 
general Confent, and at the Inftance of the 
Fh, he ordaind, That che Englifh Laws 
and .Cuftoms fhould thenceforth be obferved 
in Ireland, and in order to it, he fent his 
Judges thither, arid ere@ed Courts of Judi- 
‘cature at Dublin. | 
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Inft. 149, 


But -notwithftanding thefe Precautions of 


King Fobs, yet for thac the Brebon Law, 
and other IJrifh Cuftoms, gave more of Power 
to the great Men, and yet did not reftrair 


the Common People - fo ftri& and — : 
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a Difcipline as the Laws of England did. 
Therefore the very Englifh themfelves be- 
came corrupted by them, and the Englijh 
Laws foon became of little Ufe or Efteern, 
and were look’d upon by the Irifh and the 
degenerate Englifh as a. Yoke of Bondage; 
fo that King Hen, III. was oftentimes necef- 
fitated to revive em, and by feveral fuc- 
ceffive Writs to enjoin the Obfervation of 
them. And in the Eleventh Year of his 
Reign he fent the following Writ, viz. 
N.B. This Writ is curtaild by my Lord Cook. 


Henricus Rex, Orc. Baronibus Militibne & 
alis libere Tenentibus Lagenia, falutem, Ge. 
Sats ut credimus viftra audivit difcretio, quod 


cum bone memorie ‘fobannes, quondam Rex 


Anglia Pater Nofter venit in Hiberniam, ipfe 
duxit fecum vires difcretos @ Legs peritos, quo- 
rum Communi C onfilio, & adinftantiam Hibernien- 
frum Statuit & precepit Leges Anglicanas teneré 
in Hibernia, ita quod Leges eafdem in {cripty 
readattas reliquit {ub figillo {uo ad Scaccar. 
Dublin. Cum ‘Sl Confuetudo & Lex Anglia 
fuerit, quod fi aliquss de{ponfaverit aliquam Mu- 
lierem, five Viduam five aliam hereon ba-~ 


bentem, & ipfe poftmodum ex ea prolem fufcita- 


‘werit, cujus clamor auditus fuerit infra quatuor 


parietes idem Vir fi fupervixerit ipfam uxorem 


fwam, babebit tota vita {ua Cuftodiam Haredita- 


tis uxoris fue, licet ea forte habuerit Heredem 
de primo viro {uo qui fuerit Plenz etats vobss 
Mandamus imjungentes quatenus in loguela que 
eft in Curia Willi. Com. Marefc. inter Mauritinm 
Fitz Gerald Petent. & Galfridum de ah 


uo 
n 
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Fufticiarium noftrum Hibernia tenentem, vel in 


alia Loquela que fuerit in Cafu praedicto nullo 


modo Fuftitiam in contrar’ facere prefumatss. 
Tefe Rege apud Weftm. 10 De- 
cemb. Anno 11° Regni Noftri. 


And Norte, In the fame Year another Writ 


was fent to the Lord Juftice, Commanding 
him to aid the Epifcopal Excommunica- 
tions in Ireland with the Secular Arm, as in 
England was ufed. | = 


18 I 


And about this Time, Hubert de Burgo, 


the Chief Suffice of England, and Earl of 
Kent, al made Earl of Coninanght, and 


Lord Juftice of Irelend during Life ; and be- . 


caufe he could not Perfonally attend, he on 


March the 10th, 1227. appointed Richard de _ 


Burgo to be his Deputy, or Lord Juftice, 
= whom the King ent the following 
rit : | 


Rex dilelo & fideli fac Richardo de Burgo 
Fufticiario fuo Hibernia falutem, Mandamus 


sag algo Pracipientes, quatenus certo die@- — 


loco faciatis venire coram vobis, Archiepifcopos 
Epifcopos Abbates Priores Comites Gr Barones 


Milites & libere Tenentes &» Balkivos Singulorum — 


Comitatuam, © coram es publice legs faciatss 
Chartam Domini Fobannss’ Regis Patri noftri 


Cui figilum fuum appenfum eft, quam feri fecit, . 


@& jurari a Magnatibus Hibernia de Legibus 
con[uetudinibus Anglorum Obfervands in Hiber- 


nia, C Precipiatis ex ex parte noftra, quod Leges 


illas & confuetudines in Charta praeditta conten 


20s de cetero firmiter tencant © obfervent. Et — 


13 boc 


N 
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hoc idem per fingulos Comitatus Hibernia clamari 
faciats, © teneri prohibentes firmiter ex parte 
nofira & oe noftram, ne quis contra 
hoc Mandatum noftrum, venire prefumet. Eo 
excepto quod nec de Morte nec de catallis hibernen- 
fium occiforum nibil fatuatur ex parte woftra citra 
yuindecim dies @Santti Michaelis, Anno Regni. 
Noftri, 12°, Super quo refpectum dedimus Mug- 
wat. nojftri de Hib. ufque ad Terminum predill. 
Tete Meipfo apud Weftm. 8° die’ Maii, Anne 


r’ 


Regni Noftri, 12°. 


, And about the 20th Year of Hes. II]. fe- 
veral Writs were fenr into Ircland, efpecially 
directing feveral Statutes which had béen 
made in England to be put in Ufe, and to 
be obferved in. Ireland; as thé Scatute of 
Merton.in the Cafe of Baftardy, é#. 
But yet it feems by the frequent Grants 

- that were made afterwards to particular 
' Native drifh Men, Quod legibus utantir Anghi- 
gauss, That the Native Irifh had not the Fill | 
Priviledge of the Englifh Laws, in relation 
at leaft to the Liberties of Englifh Men, till 
about the Third of Eds. LIL. Vide Rot. Clauf.. 
2E.3. Memb.17.0 0 a ee 
As the Gommon Law of England was thus 
by King obn and Hen. ILI. introduced into 
Ireland, fo in the Ténth of Hen. VII. all the 
precedent Statutes of England were there 
fettled by the Parliament of Ireland. ‘Tis 
true,-many ancient Irifh Cuftoms continued 
in Ireland, and do continue there even unto 
this Day ; but {uch as are contrary to the 
oo : : ms, = a Laws 
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Laws of England are difallowed, Vide Davas’s 
Reports, the Cafe of Taniftry. 


As touching Wales, That was not always 
the Feudal Territory of the Kingdom of 
England; but having been long governed by 
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a Prince of their own, there were very | 


many Laws and Cuftoms ufed in Wales, 
utterly {trange to the Laws of England, 
the Principal whereof they attribute to 
their King Howell Dia. . 

~ After King Edw.1. had fubdued Wales, 
and brought ic immediately under his Do- 
minion ; He firft made a ftri@& Inquifition, 
touching the Welj/h Laws within their feveral 
Commotes and Seigniores, which Inquifitions 
are yet of Record: After which, in the 
12th of Edw. I. the Statute of Rutland was 


made, whereby the Adminiftration of Ju-: 


{tice in Wales was fettled in a Method 
very near to the Rule of the Law of Eng- 


land. The Preamble of the {aid Statute is i 


Edvardus Dei gratia Rex Anglie Dominus | 


Hibernia & Dux Acquitania omnibus Fidelibas 
fuss de Terra ua de Snodon & de alizs terris (uss 
in Wallia Salutem in Domino. Divina provi- 
dentia quain {ua Difpofitione non fallitur, inter 
alia {ue Difpenfationis Munera, quibus nos 

Regnum noftrum Anglia. decorari dignata eff, 
Terram Wallie cum incolis fuss prius nobis juri 
Feodali fubjettam, tam [ui gratia in proprietats 


noftre Dominium, obftaculs quibufcunque cefjan- . 


tibes, totaliter’ © cum integritate convertit, & 


Nq4 | Cores 


-/-_scmer 


- er 
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Coroniea Regni predifti tantum partes corporis 
ejufdem annexuit C univit. Nos, Oe. : 


_ According to the Method in that Statute 
piclcribed, has the Method of Juftice been 
itherto adminiftred in Wales, with fuch Al- 
terations and Additions therein as have 
been made by the feveral fubfequent Statutes 
of 27 and 34 H.8. oc. : 
Touching the J/le of Man. This was fome- 
times Parcel of the Kingdom of Norway, 
and governed by particular Laws and Cu- 
ftoms of their own, tho’ many of them hold 
Proportion, or bear fome Analogy, to the 
Laws of England, and probably were at firft 
and originally derived oi hence ; feeing 
the Kingdom of Norway as well as the Ife 
of Man have anciently beén §n Subje@ion 
to the Crown of England. Vide Leges Willi. 
Primi, in Lambard’s Saxon Laws. § — © 
Berwick was fometimes Parcel of Scotland, 
but was won by Conqueft by King Edo. fF. 
and after that loft by King Edw. II. and 
afterwards regained by Edw. III. It was 
governed by the Laws of Scotland, and their 
own particular Cuftoms, and not according 
to the Rules of the Common Law ‘of Eng- 
land, further than as by Ciiftom it is there 
admitted, as in Liber Parliamenti, 21 E. 1. 
in the’ Cafe of Moyne and Bartlemew, pro 
Dote in Berwick; yet now by Charter, they 
— Burgeffes to the Parliament of Eng- 
ana, F 


Touching the Vlands of Ferfey, Guernfey, , 
Sark, and Alderney; They were anciently 
| : - a 
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a Part of the Dutchy of Normandy, and in 


that Right, the Kings of England held them 
till che Time of King fobz; but although 
King Fobn; as is before fhewn, was unjuftly 
deprived of that Dutchy, yet he kept the 
Iflands ; and when after that, they were by 

orce taken from him, he by the like Force 


regained them, and they have ever fince - 
gontinued in the Pofleffion of the Crown 


of England. : - 

_As to their Laws,they are not governed by 
the Laws of England, but by the Laws and 
Cuftoms of Normandy. But not as they are at 
this Day; for fince the a@ual Divifion and 
Separation of thofe I/lands from that Dutchy, 
there have been feveral New Edi@s and 

‘Laws made by the Kings of France which 
have much altered the old Law of Normandy, 
which Ediés and Laws bind not in thofe 


Iflands, they having been ever fince King. 


obn’s Time at leaft under the a@ual Alle- 
giance of England | 
’ Andhence itis, that tho’ there be late Col- 


lections of the Laws and Cuftoms of Nor- - 
mandy, as Terrier and {ome others, yet they 


are not of any Authority in thofe [/lands ; 
for the Decifion of Controverfies, as the 
Grand Coutumier of Normandy is, which is 
(at leaft in the greateft part thereof) a Col- 


le&ion of the I.aws of Normandy as they | 


ftood before the Disjoining of thofe Ifands 

from the Dutchy, wiz. before the Time of 

King Hen. III. tho there be in that Col- 

leGtion fome Ediés of the Kings of France 

which were made after that Disjun@ion F 
: an 
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and thofe Laws, as I have fhewn. before, tho’ 
in fome Things they agree with the Laws 
of England, yet in many Things they differ, 
and in fome are abfolutely repugnant. 

And hence it is, that regularly Suits arifing 
in thofe J/ends are not to be tried or deter- 


mined in the King’s Courts in England, but — 


are to be heard, tried, and determined in 
thofe Iflands, either before the ordinary 
Courts of Furats there, or by the Fuffices 
Ttinerant there, commiffioned under the 


Great Seal of England, to determine Mat- 


ters there arifing ; and the Reafon is, be- 
caufe their Courfe of Proceedings, and their 
Laws, differ from the Courfe of Proceed- 
ings and the Laws of England. 

And altho’ it be true, that in ancient 
Times, fince the Lofs of Normandy, fome 
{cattering Inftances are of Pleas moved here 
touching Things done in .thofe I[lands, yet 


the general fettled Rule has been to remit - 


them to thofe Iands, to be tried and de- 
termined there by their Law; tho’ at this 
Day the Courts at Wefminffer hold Plea of 
all tranfitory Actions wherefoever they arife, 


for it cannot appear upon the Record where 


they did arife. | | 
Mic. 42 E.2. Rot. 45. coram Rege, A great 
Complaint was made by Petition, againft 


the Deputy Governor of thofe Iflands, for 


divers Oppreffions and Wrongs done there 3 
This Petition was by the Chancellor deli- 
vered into the Court of B. R. to proceed 
upon it, whereupon there were Pleadings 
on both Sides; but becaufe it appeared : 


— —_ 7? =o be ee ee cae 


~a— 7? ©F- Soe 


Ch. 9. Common Law of England. 


be ‘for Things done and tranfa@ed in the 
faid Ifands, Judgment was thus given: Et 
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quia Negotiam predict in Curia bic terminari 


230% poteft, co quod furatores Infulee predi®’ coram 


Fuftitiariis bic-venire non poffunt nec de ‘fure 


debent,, Nec aliqua Negotia sibs Infula predifa 
emergentia terminari non debent nifi fecundum 
Confuet. Infule Preditta@. Ideo Recordum retro 
traditur Cancellario ut inde fiat Commi(fio Domini 
Regis ad Negotia pradifta in Infula preditta 


aydienda C Terminanda fecundum Confuet. In- 


fale praeditte. | 
' And accordingly 14 Sunit, 1565. upon 


3 Report from the Attorney General, and | 


Advice with the two Chief Juftices, a ge- 


neral Dire@iion was given by .the Queen © 


and her Council, That all Suits between 
the = or wherein one Parry was an 


Mander, for Matters arifing within the [fands, — 


ould be there heard.and determined. 
' Bue ftill this is to be taken with this 
Diftin&ion and Limitation, viz That 
where the Snit is immediately for the King, 


there the Kang may make his Suit in any | 


of the Courts here, efpecially in the Court 
of King’s-Bench : For Inftance, in 2 Quare 
Impedit brought by the King in B. R. here 
for a Church in thofe IBands; fo in a Quo 
Warranto for Liberties there ; fo 2a Demand 
of Redemption of Lands fold by the King’s 


‘Tenant within a Year and’a Day according © 
~ tothe Cuftom of Normandy 3 fo in an In- 


formation for a Riot, or grand Contempt 
4gainft a Governor deputed by the King. 
Thefe and the, like Suits have been main- 


tained 
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tained by the King in his Court of King’s- 
Bench here, tho’ for Matters arifing within 
thofe Ifands: This appears, Pafche 16 E. 2; 
coram Rege, Rot.82. Mich. 18 E.2. Rot. 123, 
124, 125. @& Paf. 1 E. 3. Rot.§9. | 

And for the fame Reafon it is, that a Wrie 
of Habeas Corpus lies into thofe Ifands for one 
Imprifoned there, for the King may de- 
mand, and muft have an Account of the 


a Caufe of any of his Subjeéts Lofs of Liber- 


ty; and therefore a Return muft be made 
of this Writ, to give the Court an Account of 
the Caufe of Imprifonment; for no ‘Liberty, 


whether of a County Palatine, or other, holds 


Place againft thofe Brevia Mandatoria, as that 
great Inftance of punifhing the Bifhop of 
Durbam for refufing to execute a Writ of 
Habeas Corpus out of the King’s-Bench, 33 E. 1. 
makes evident. | 
And as aaa arifing in the Iflands regu 
larly, ought not in the firft Inftance to be 
deduced into the Courts here, (except in 
King’s Cafe;) fo neither ought they to be 
deduced into the King’s Courts here in the 


fecond Inftance ; and therefore if a Sen- 


tence or Judgment be given in the I/lends, 


' the Party grieved thereby, may have his 


Appeal to the King and his Council to 
reverfe the fame if there be Canfe. 


_ And this was the Courfe of Relief in the 
Dutchy of Normandy, viz. by Appeal to 
the Duke and his Council; and in the fame 


Manner, it is ftill obferved in the Cafe 
of erroneous Decrees or Sentences in thofe 
Iftands, viz. To Appeal to the King and his 


Council. 7 But 


| 
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But the Errors in fuch Decrees or Sen- 


- gences are not examined by Writ of Er- 


ror in the King’s-Bench, for thefe Reafons, 


rf 

1f, Becaufe the Courts there, and thofe 
here, go not by the fame Rule, Method, 
ot Order of Law: | | 

And 2dly, Becanfe thofe Ifands, though 
they are Parcel of the Dominion of the 
Crown of England, yet they are not Parcel 
of the Realm of England, nor indeed ever 
were; but were anciently Parcel of the 
Dutchy of Normandy, and are thofe . Re- 
mains thereof which the Power of the 
Crown and Kingdom of France have not 
— able to wreft from the Kingsof Eng- 

nd. | 

Whoever defires to know further, touch- 
ing the Hiftory, Laws, Cuftoms, Religion, 
and Priviledges of thefe I/lands, may perufe 
the Trac&, entitled An Account of the Ile of 
Ferfey, written by Mr. Philip Falle, and pub- 
lifhed in the Year, 1694. 


CHAP, 


ips «| Whe Hilly be the Ch re: 


CHAP. X 
Concerning the Communication of the Lav 
of England wate the Kingdom of 
Scotland. si. | a 


hod 


Eeaufe this Inquiry will be of Ufe; 

not only in it felf, but alfo as a Pa- 
ralle] Difcovery of the Tranfmiffion of the 
Englifb Laws into Scotland, as before is fhewn 
they were into Normandy; I fhall in this 
Chapter purfue and folve thefe feveral Que- 
Lies, Viz. ; 


1ft, What Laws of Scotland hold a Con- 
gruity -and- Suitablenefs with thofe 
England. _ mo | 

2dly, Whether thefe be a fufficient Ground 
for us to fuppofe; that chat Similitude or 
Congruity began with a Conformation of — 
their Laws to thofe of Enxgland. And, | 

3dly, What might be reafonably judged 
to be the Means or Reafon of the Confor- 
mation of their Laws unto the Laws of 
England. | , 


| As to the Firft of thefe Inquiries ; Ie is 
plain, beyond all Contradi@ion, chat many 

of the Laws of Scotland hold a Congruity 

_ and Similicude, and many of them a perfe& 
Identity with the Laws of England, at leaft 

I , a 
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‘as the Englifh Laws ftood in the Times of 


Hen. Il. Richard I. King ‘Fobn, Henry LIL and 
Edw.1. And altho’. in Scotland, Ufe hath 
always been made of the Civil Law, in point 
of Direé&tion or Guidance, where their Mu- 
nicipal Laws, either Cuftomary or Parlia- 
‘mentary failed; yet as to their particular 
Municipal Laws, we fhall find a Refem- 
blance, Parity and Identity, in their Laws 
with the Laws of England, anciently in 
Ufe ; and we need go no further for Evi-~ 
dence hereof, than the Regiam Majeftatem, 
a Book publifhed by Mr. Skeen in Scotland. 
Ic would be too long to Inftance in all the 
Points that might be produced ; and there- 
_ fore I fhall fingle out fome few, remitting 
the Reader for his further Satisfa@ion to 
the Book it felf. — 

__ Dower of the Wife to be the Third 
Part of her Husband’s Lands of Inheritance; 
the Writ to recover the fame; the Means of 
Forfeiting thereof by Treafon or Felony of 
the Husband, or Adultery of the Wife; 
are in great Meafure conformable ‘to the 
Laws of England. Vide Regiam Majeftatem, 
Lib. 2. cap.16,17. and Quoniam Artachia- 
anento, cap. 85. 8 eg 

” The Exclufion of the Defcent ta the elder 


Brother by his receiving Homage; which tho’ — 


now antiquated in England, was anciently 
received here for Law, as appears by. Glan- 
ville, Lib. 7. cap. ¥. and Vide Regixa Maje- 
ftatem,; Lib. 2. cap. 22. 8 he 
_ The Exclufion of Daughters from Inhe- 
ritances by a Son: The Defceat :to all. the 

| : . Daugh- 
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Daughters in Coparcenary for want of Sons: 
the chief Houfe allotted tothe eldeft Daugh- 
ter upon this Partition; the Defcent to the 
Collateral Heirs, for want of Lineal, de. 
Rid. cap. 24, 25,26, 27,28) 33, 34- But this 
is now altered in fome Things per Stat. 
Rob. cap. 3. — 7 che « 

The fall Age of Males 21, of Females 14, 
to be out of Ward in Socage 16. Ibid.cap. 42. 

That the Cuftody of Idiots belonged to 
the King, Ibid. cap. 46. | 

The Guftody oF Heirs in Socage belong 
to the next of Kin, to whom the Inheri- | 
tance cant defcend. Vide Regiam Majeft. 
cap. 47. | 
The Son born before Marriage, or Ba- 


| ftard eigne, not to be legitimate by the Mar- 


riage after, nor was he hereditable by the 
ancient Laws of Scotland, though afterward 


' . altered in Ufe, as it feems, Regiam Majeft. 


Offull Age, Regiam Majeftatem, cap. 7, 


cap. §I. | 

he Confifcation of Bona Ufxrariorum, 
after their Death, conform to the old | 
Law here ufed. Ibid. cap. 54. tho’ now 
antiquated. | 

The Laws of Efcheats, for want of Heirs, 
or upon Attainder. Ibid. cap. 55. 

The Acquital of Lands given in Frank. 
Marriage, till che fourth Degree be paft, Ibid. 
cap. $7. 

‘ienass: the Manner of making it with 


-the Perfons, by, or to whom, as in England, 


Ibid. cap. 61, 62, 63, Gre. : , 
The Relief of an Heir in Knights Service, | 


he 
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The Preference of the Sifter of the whole 
Blood, before the Sifter of a half Blood. 
Purntan Attachiamento, ca fee 
The fingle Value of the Marriage, and 
Forfeiture of the double Value, precifely 
— with che Stacute of Marlbriage. Bid. 


re Forfeiture of the Lord’s : difparage- 
ing his Ward in Marriage, agrees’ with 
Magna Charta, and the Statute of Maree 
Quoniam Attachiamento, cap. 92. 

The Preference of the Lord by Priority 
to the Cuftody of the Ward. Did. cap. 95. 

The Punifhment’ of the Ravifher of a 
Ward, by two Years. Imprifonment, oc. 
as here. Ibid. cap. go.> 

‘The Jurifdiction of the Lord in Tsfang- 
= Ibid. cap. ‘100.9 
_ Goods confifcate,- and Deddands; as here, 
| rae De Modo enendi Cur. Baron. cap. 62, 


ask the like of Waifs: Ibid. ap: 65. 
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Widows, not to marry without Content 


of the Lord, Statute .A4efei. 2: cap.'2 


Wreck of the Sea, defined precifely as ig 


the Stature Weffm. 2. Vide Ibid. cap: 25. - 

The Divifion of the Deceafed’s Goods, 
one Third to the Wife, another Third to the 
Children, and arfother to the Executor, Oc. 
_ conformable to the ancient Law of England, 

and the Cuftom of the North to this Day. 
Lib. 2. cap. 37. 

Alfo the Proceedings to recover Poffef- 
fions, b Mortdancefter, “furs Utrum, Afffe de 
Nove! bef in, ha -—" Writs and-Procefs 

are 
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are: much the fame with thofe Se 
and are-dire&ed according to Glanville, and 
the old Statutes in the. Time of Edw, I. and 
Hen. WL, Vide Regiam Majefat. Lib. 35 cap. 27. 
1 YOs et he we ee ee ee 
~ Many more Inftances might be-given of 
many of the Municipal Laws of Scptland, 
either -precifely. the. fame with thofe, in 
England, or: very near, and like to them: 
Though it istrue,they. have fome particular 
Laws that hold not that Conformity to ours, 
which. were introduced either by Particular 
or Common Cuftoms, or. by Ads of their 
Parliaments. But, by, what. has been faid 


', 
e 


and inftanced in, ic appears, That like as 


between the Laws of England and Norman- 
dy, fo alfo’ between the Laws of England 
anid Scotland, there was anciently a great 
Similitude and Likenef. :. . 

I come therefore to. the Second Thing I 
propos'd to inquire into, viz. what - Evi- 
dence-there,is, ‘That thefe Laws of Scotland 
were cither defumed from the Englifh Laws, 
or from England, tran{micted thither in fuch 


manner, as that the Laws here in England 


were as it were the Original or prime Ex- 
emplar, .out of which chofe parallel or fimni- 
lar Laws of Scotland weye copied or tran- 
{cribed into. the Body -of their Laws; and 
this appears, evident og the fallowing Rea- 
fons, Vim ¢- es 0. pads ee 


« S 


__ Firft, Bor that Glanville (which as has been 
obferved,..is the anciente{t-Colle@ion we 
have of Englifh Laws) {eems to be even 

i, a 7 tran. 


— 
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tranfcribed in many entire a of the 
Laws above-mentioned, and in fome others 
where Glanville doubts, that Book doults ; 
and where Glanville follows the Pradtice of 
the Laws then in Ufe, tho’ altered in fuc- 
ceeding Times, at leaft after the Reign of 
Edw I. there the Regiam Majeftatem does 


accordingly ; for Inftance, viz. 


Glanville, Lib. 7. cap. 1. determine, That 


a Man can’t give away part of the Lands 


which he held by Hereditary Defcent unto 
his Baftard, without the Confenc of his 
Heir, and chat he may not give all his Pur- 


chafes from his eldeft Son; and this is alfo - 


declared to be the Law of Scotland accord- 
ingly, Regiam Majeftatem, Lib. 2. cap. 19, 


zo. Tho’ fince G anville's Time, the Law | 


has been altered in England. 


Alfo Glanville, Lib. 7. ar 1. takes a. 
=} 


preat Doubt, Whether the fecond Son, be- 
ng enfeoffed by the Father, and dies with- 
out Iffue ; whether the Land fhall return to 


-to the Father, or defcend to his eldeft, 


or to his youngeft Brother ; and at laft gives 
fuch a Decifion as we find almoft in the 


- fame Terms and Words recited in the Que- 
ftion and Decifions -laid down in Regiam 
'‘ Majeft. Lib. 2. cap. 22- 


Again, Glanvi le, Lib. 7. cap. 1. makes it - 


a difficule Queftion in his Time, Whether 


the eldeft Son dying in the Life-time of his 


Father, having Iffue, the Nephew or the 


youngeft Son fhall inherit ; and gives che 
Arguments pro@& contra :, And Regiam Ma- 
— | © 2 jefatem, 


£96 


2. 
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Jofetem, cap. 33. feems to be even a Tran- 
cript thereof out of Glanville. 
_ And further, the Tra& concerning Af- 
fifes, and the Time of Limitation, the ver 
Form of the Writs, and the Method of the 
Procefs, and the Direétions touching their 
Proceedings are but Tranfcripts of Glen. 
ville, as appears by comparing Regiam Ma- 
jeftatem, Lib. 3. cap. 36. with Glanville, Lib. 13. 
cap. 32. and the Colle@or of thofe Laws of 
Scotland in all the before-mentioned Places, 
and divers others, quotes Glanville as the Pat- 
tern at leaft of thofe Laws. - 
But Secondly, A fecond Evidence is, be- 


_caufe many of the Laws which are men- 


tioned in the Regiam Majefatem Quoniam 
Attachiamento, and other Colleétions of the 
Scotifo Laws, are in Truth very Tranflations 
of feveral Statutes made in England in the 
Times of King Hen. III. and King Edo. 1. 
For Inftance; the Statute of their King 
Robert I. ‘cap. 1. touching Alienations to Re- 
ligious Men, is nothing elfe bute anEnadcting 
of the Statute of Mortmain, 13 E. 1. cap. 13. 
The Law above-mentioned, touching the 
Difparagement of Wards, is defumed out of 
Magua Charta, cap 6. and the Sratute of 
Merton, cap. 6.50 the Law abovefaid, againft 
Ravifhers of Wards, is taken out of Wefm. 2. 
cap. 35. So the faid Law of the double Va- 
lue of Marriage, is taken out of Wefm. x. | 


* cap. 22. The Law concerning Wreck of the 


Sea, is but a Tranfcripte out of Weflm. x. 
cap. 4. and divers other Inftances of like 
Nature might be given, whereby it may 

appear, 
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appear, that very many of thofe Laws in 
Scotland which are a part of their Corpus‘furs, 
bear a Similitude to the Laws of England, 
and were taken as it were out of thofe 
Commion or Statute Laws here, that obtain’d 
in the Time of Edw. I. and before, but 
efpecially fuch as were in Ufe or Enacted 
in the Time of Edy. I. and the Laws of 
England, relative to thofe Matters, were as 
ic were the Original and Exemplar from 
whence thofe Similar or Parallel Laws of 
Scotland were derived or borrowed. 

Thirdly, I come now to confider the Third 
Particular, viz. By what Means, or by what 
Reafon this Similitude of Laws in England 
and Scotland happened, or upon what Ac- 
count, or how the Laws of England at leaft 
* in many Particulars, or ne foe Legum, came 

to be communicated unto Scotland, and they 
feem to be principally ‘thefe Two, wiz. 
Firff, The Vicinity of that Kingdom to this. 
And Secondly, The Subjection of that King- 
dom unto the Kings of England, at leaft for 
fome confiderable Time. | 
_ Touching the former of thefe; Fir, Ie 
is very well known, that England and Scot- 
land made but one Ifland, divided not by 
the Sea or any confiderable Arm thereof, 
but only by the Interjacency of the River 
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Tweed, and fome Defert Ground, which | 


did nor hinder any eafie common Accefs of 
the People of the one Kingdom to the 
other: And by this Maans, Firf, The In- 
tercourfe of Commerce between that King- 
om and this was very frequent and ufual, 

O'3  _—_-.: effpecially 


m8 — he Dfffoyof the Chto. 
efpecially in the Northern Counties, and this 
Intercourfe of Commerce brought unto 
— thofe of Scotland an Acquaintance and Fami- 
liarity.with our Englijh Laws and Cuftoms, 
which iri Procefs of Time were adopted 
and received gradually into Scotland. _ 
_ Again, Secondly, This Vicinity gave of- 
ten Opportunities of ctranfplanting of Per- 
fons of either Nation inro the other, efpe- 
cially in thofe Northern Parts, and thereby 
the Englifh tranfplanted and carried with 
them the Ufe of their Native Cuftoms of 
England, and the Scots tranfplanced hither, 
_ became acquainted with our Cuftoims, which 
by occafional Remigrations were gradually 
tranflated and became diffus’d and planted 
in Scotland ; and it is well known, that upon 
_ this Account fome of the Nobility and great 
Men of Scotland had Poffeflions here as well] 
as there: The Earls of Angas were not only 
Noblemen of Scotland, but were alfo Barons 
of Parliament here, and fate in our Englifh 
Parliaments, as appears by the Summons to 
Parliament, Tempore Edvardi Tertii,  . — 
Again, Thirdly, The Kings of Scotland had 
Feodal Poffeffions here; for Inftance, The 
Counties of Cumberland, Northumberland and 
Weft merland, were anciently held of the 
Crown of England by the Kings of Scos- 
land, attended with feveral Viciffitudes and 
Changes until the Feaft of St. Michael, 1237. 
at which Time Alexander King of Scotland 
finally releafed his Pretenfions thereunto, as 
appears by the Deed thereof enter’d into 
the Red-Book of the Exchequer, and the Par- 
ligament 
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fiament Book of 20 E, i. ahdin Confidera, * 


the eldeft Daughter, and the other Moiet 
to Hajffings, who was defcended from the 
younger Daughter of the faid Akxander : 
But thofe Poffeflions came again to the 
Crown of England by the Forfeiture of King 
‘fohn of Scotland, who through the Favour 
of the King of England he had Reftitution 
of the Kingdom of Scotland, yét never had 
Refticution of thofe Poff:fiions he had in 
England, and forfeited and loft by his levy- 
ing War againft the Kingdom of England 
as aforefaid. : a 
And thus I have fhewn, that the Vici- 
nity of the Kingdoms of England and Scot- 
land, and the Confequence thereof, viz. 
Tranflations of Perfons and Families, Inter- 
courfe of Trade and Commerce, and Pof- 
feffions obtained by the Natives of .¢ach 
Kingdom in the other, might, be one 
a for Communicating our ;Laws tq. 
ft em: ee “sk x oe aan) te se . : 


oS 


~~ 


O 4 But 
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But. Secosdly, There was another Means 
far more effedual for that End, viz. The 
Superiofity'and Incereft that the Kings of 
England obtain’d over the Crown and King- 
dom of Scotland, whereby it isno Wonder 
that many of our Englifh Laws were tranf- 
planted thither by the Power of the Englifh 
Kings. ‘This Intereft, Dominion, or Supe- 
riority of the Kings of Englend in the Realm 
of Scotland may be confidered thefe Two 


ways, viz. 1ff, How it ftood antecedently — 


to the Reign of King Edw.I. And 2dly, How 
it ftood in his Time. on 

- Touching the former of thofe, I fhall not 
trouble my felf with colle@ing Arguments 
or Authorities relating thereto; he that De- 
fires to fee the wholé Story thereof, let him 


 confule Walfagham, fub Anno 18 Edw. 1. as 


alfo’ Rot. Parl. 12 R. 2. Pars fecunda, N° 3. 


Rot. vigt 29 E.1. M.10. Dorfo, and the — 
Letter of the Nobility to the’ Pope afferting 
in Bid Te 

' And this might be one Means, whereby 


the Laws of England in elder Times might 


. aes Meéafure be introduced into’ Scot- 
ana. 
- But I rather gome to the Times of King 
Edw, I. ‘who was certainly the greateft re- 
finer of the Englifh Laws, and ftudioufly. 
endeavoured to Enlar e the Dominions of 
of the Crown of England, fo to extend and — 
propagate the Laws of England into all 
arts fubjeét to’his Dominion. ' This Prince, . 
befides the’ancient Claim he made to the 
Superiority of the Crown of England 
ot cn a _ that 
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that of Scotland, did for many Years actually 
enjoy that Superiority in its full Excene, 
and the Occafion and Progrefs thereof was 
thus, as it is relaced by Walfingham, and con- 
fonantly to him appears by the Records of 
thofe Times, viz. King Edy. I. having 
formerly received the Homage and Fealty of 
Alexander King of Scots, as appears Rot. Clauf. 
5 E. 1. 4.5. Dorfo, was taken to be Supe- 
rior Dominus Scotia Regni. | aa 

Alexander dying, left Margaret his only 
Daughter, and fhe dying Without Iffue, 
about 18 E. x. there fell a Controverfie’ 
touching the Succeffion of the Crown of 
Scotland, between the King of Norway claim- 
ing as Tenant by the Curtely, Robert de 
Bruce defcended fr 


Baliol defcended from the elder Daughter, 
with divers other Competitors. _ 

All the Competitors fubmic their Claim 
to the Decifion of Edw. 1. King of England 
as Superior Dominus Regni Scotia, who there- 
upon pronounced his Sentence for ‘fobn de 
Raliol, and accordingly put him in Poffef- 
fion of the Kingdom; and required and re. 
ceived his Homage. a) a 

The King of England, notwichftanding 
this, kept ftill the Poffeflion, & Infignia of | 
his Superiority ; his: Court of Kéng’s-Bench 
fate actually at Roxborough in Scotland, Mich. 20, 
21 Edw. I. coram Rege, and upon Complaint 
-of Injuries done by the faid ‘fobs King of 
Scots, now reftor’d to his Kingdom, he fum- 
moned him often ro anfwer in his Courts, 
i. | Mich. 


1 from the younger Daugh-e _ 
ter of David King of Scots, and Fobn de - 


vv 
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Mich. 21, 22 .Edw,I. ‘Northumb. Scat. He 


was fummoned by the Sheriff of Northum- 


berland to anfwer to Walbefi in the King’s 
Court, Pafi21 E. 1. coram Rege, Rot..34. He. 
was in like manner fummoned to anfwer 
Fobs Mazune in the King’s-Bench for an meee 
done ta him, and Judgment. given again 
the King of Scots, and that Judgment 
executed. | 7 4 

. Fob King of Scots, being not .contented 
with this Subjection, did in the 24th Year: 
of King Edw. I. refign back his Homage 
to King Edward, and bade Defiance.to him;, 
wherefore King Edaw. I. the fame Year with, 
a powerful Army entred Scotland, took the: 
King of Scots Prifoner, and the greateft part | 
of that Kingdom into his Poffeffion, and 
appointed the Earl Warren to be Cuffos Regni, 
Crefingham to be his Treafurer, and Ormsby 
his Juftice, and commanded his Judges of 
his Courts of Englund to iffue the King of 
England’s Writs into Scotland. | 

_ And when in the 27th Year of his Reign, 
the Popes inftigated. by the French King, in- 
terpos d in the Behalf. of the King of Scotland, 
he and his Nobiliry refolutely denied the 
Pope’s Interceflion and Mediation, 

Thus the Kingdom of Scotland continued 
in an adtual Subje@ion to the Crown of: 
England for many Years; for Rot. Clauf. 
33 E. 1. Membr. 13. Dorfo, and Ret, Clauf. 
34. E. 1. Memb. 3. Dorfo; feveral Provifions 
are made for the better ordering of the 
Government of Scotland. a ae 


What 


Ch. 10. Conon Law of England. 205 
_What Proceedings there were herein in 
the Time of Edw, 1]. and whar Capitulations 
and Stipulations were afterwards made by 
King Edw. III. upon the Marriage of his 
Sifter by Robert de Bruce, touching the Re, 
laxation of the Superins Domininm of Scote 
Jand, is not pertinent to what I aim “at, 
which is, to fhew how the Englifh Laws thae 
were. in Ufe and Force in the Time of 
Edw. I. obtained to be of Force in Scotlands 
which is but this, viz, 3 _ 
King Edward I. having thus obtained the 
actual Superiority of the Crown of Seot- 
land, from the beginning of his Reign until 
his 20th Year, and then placing ‘fobs de 
Baliol in that Kingdom, and yet conrinuin 
his Superiority thereof, and keeping ‘his 
Courts of Juftice, and exercifing Dominion 
and Jurifdiction by his Officers and Mini- 
fters in the very Bowels of char Kingdom, 
and afterwards upon the DefeGion of this 
King ‘fobs, in the 24th of Edvw. I. taking 
the whole Kingdom into his a@ual Admi- 
niftration, and placing his own Judges and 
great Officers there, and commanding his 
Courts of King’s-Bench (8&c.) here, to [fue 
their Procefs thither, and continuing in the 
actual Adminiftration of the Government 
of that Kingdom during Life: It is no 
‘Wonder that thofe Laws which dbtained 
and were in Ule in England, in and before 
the Time. of* this King, were in a great 
Meafute tranflated_ thither; and poflibly 
either by being enaé&ted in that Kingdom, 
gr at leatt for fo long Time, put in 7 
ae an 
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and Praé@tice there, many of the Laws in 
Ufe and Practice here in England were in 
his Time fo rivetted and fettled in that 
Kingdom, that ’tis no Wonder to find they 
were not fhaken or altered by che liberal 
Conceffions made afterwards by King 
Edw. III. upon she Marriage of his Sifters 
bue that they remain Part of the Municipal 


‘Laws of that Kingdom to this Day. 


And that which renders ie more evident, 
That this was one of the greateft Means of 
fixing and continuing the Laws of England 
in Scotland, is this, viz. This very Kin 
Edw. 1. was not only a Martialand Vi&ori- 
ous, buralfo avery Wife and Prudent Prince, 
and one that very well knew how ¢0 ufe a 
Victory, as well as obtain ic: And there- 
fore knew it was the beft Means of keepin 
thofe Dominions he had powerfully obtain’d, 
by ar eagtins, and tranflating his own 
Laws into the Kingdom which he had thus 
fubdued. Thus he did upon his Conqueft 
‘of Wales; and doubtlefs thus he did upon his 
Conqueft of Scotland, and thofe Laws which 
we find there fo nearly agreeing with the 
Laws of England ufed in his Time, efpecial- 
ly the Statutes of Weflm. 1. and Weffm. 2. are 
the Monuments and Foorfteps of his Wif- 
dom and Prudence. . | 

And, as thus he was a moft Wife Prince, 
and to fecure his Acquefts, introduced ma- 
ny other Laws of his Native Kingdom into 
Scotland ; fo he very well knew the Laws of 
England were excellent Laws fitted for the 


due Adminiftration of Juftige to thé Con- 


 fticucion 
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ftitution of the Governed, and ficted for the 


Prefervation of the Peace of a Kingdom 
and for the Security of a Government: An 
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therefore he was ever folicitous, by all pru- 


dent and careful Means imaginable, to graft 
and plant the Laws of Englasd in all Places 
where he might, having before-hand ufed 
all poffible Care and Induftry for Rectifying 
and Refining the Englifh Laws to their great- 
eft Perfe@tion. — = 
Again, Ic feems very evident, that the 
Defign of King Edw. I. was by all Means 
poffible to unite the Kingdom of Scotland 
(as he had done the Principalicy of Wales) 
to the Crown of England, fo that thereby 
Britain might have been one -entire Mo- 
narchy, ‘including Scotlend as well as Wales 
and England under the fame Sceptre; and 
in order to the accomplifhing thereof, there 
could not have been a better Means than tc 
make the Intereft of Scotland one with Eng- 
land, and to knit ’em as ic were together 


‘in one Communion, which could never | 


have been better done than by eftablifhing 
-one Common Law and Rule of Juftice and 
Commerce among them; and therefore he 
did,as Opportunity and Convenience ferved, 
‘tranflate over to that Kingdom as many of 
our Englifh Cuftoms and Laws as within that 
Compafs of Time he conveniently could. 
-- And thus I have given an Effay of the 
Reafons and Means, how and why we find 
fo many Laws in Scotland parallel co thofe 
in Englend, and holding fo much of Con- 
gruiry and Likenefsto them. - 
. n 
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And the Reafon why we have but few of 
their Laws that correfpond :with ours of a 
later Date than Edw. I, or at leaft Edw. II. 
is becaufe fince the Beginning of Edw. UI, 
that Kingdom has been diftin&, and held 
little Communion wich-us till the Union of 
the two Crowns in the Perfon of King 
Fames I. Cor rather the happy Union of the two 
Kingdoms under her prefent Majefty Queen Anne) 


_ and in fo great an Interval ic muft needs 


England, . ; 


be, that by che {Intervention ‘and Suc- 
ceflion of new Laws, much of what was 
fo ancient as the Times of Edw. I. and 
Edw. II. have received many Alterations : 
So that it isa great Evidence of the excel-’ 
lency of our Englifh Laws, chat there remain 
to this Day fo many of them in Force in 
thae Part of Great Britain continuing to bear 
Witnefs, that once’ that excellent Prince 
Edw. I. exercifed Dominion and Jurifdi- 
ction there. : eo, 
And thus far of the Communion of the 
Laws of England to Scotland, and of. the 
Means whereby it was effected ; from whence 
it may appear, That asin Wales, Ireland and 


_ Normandy, {o alfo in Scotland, fuch Laws 
which in thofe Places have a Congruity or | 


Similitude with the Laws of England, were 
derived from the Laws of England as from 
their Fountain and Original, and were 
not derived from any of thofe Places to 


‘ 
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- CHAP. XL 


Tonthing the Cour fe of Defcents 
_ England. | 


Ane the many Preferences that the gycet- 
“\. Laws of England have above others, lency of 
I fhall fingle out Two particular Titles which our Laws. 
are of Common Ufe, wherein their Prefe- 
rence is very vifible, and the due Confidera- 
tion of their Excellence therein, may give us 
a handfome Indication or Specimen of their 
Excellencies above other Laws in other 
Parts or Titles of the fame alfo. 

Thofe Titles, or Capitule Legum, which I 
fhall fingle out for this Purpofe, are thefe Two In. 
Two, wiz. 1%, The hereditary Tranfmiffion ftances, 
of Lands from Anceftor to Heir, and the 
Certainty thereof: And 2d/y, The Manner 
of Trial by Jury, which as ic ftands at this 
Day fettled in England, together with the 
Circumftances and Appendixes thereof, is 
certainly the_beft Manner of Trial in the 
World ; and I fhall herein give an Account 
of the fucceflive Progrefs of thofe Capitule. 
Legs, and what Growth they have had in 
Succeffion of Time till they arriv’d to chat 
State and Perfe@ion which they have now 
_ Firf then touching Defcents and here- Firft, of 
ditary Tranfmiffions : It feems by the ~— Defcents. 
ae ce | 0 
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of the Greeks and Romans, that the fame 
Rule was held both in relation to Lands and 
Goods, where they were not otherwife dif- 
pofed of by the Anceftor, which the Romazs 
therefore called Succeffio ab intef-ato; but the 
Cuftoms of particular Countries, and efpe- 
cially here in England, do put a great Dif- 
ference, and dire& a feveral Method in the 
Tranf{miffion of Goods or Chattels, and thae 
of the Inheritances of Lands. | 
Now as to hereditary Tranfmiffions or 
Succeffions, commonly called with us De- 
fcents, Y fhall hold this Order in my Dif- 
courfe, viz. 

Firft, I fhall give fome fhort Account of 
the ancient Laws both of the ‘féews, the 


_ Greeks, and the Romans, touching this Mat- 


ter. 
Secondly, I fhall obferve fome Things 


wherein ic may appear, how the particular 
Cuftoms or Municipal Laws of other Coun- 
tries varied from thofe Laws, and the Laws 
here formerly ufed. « - - _ | 

Thirdly,  fhall give fome Account of the 
Rules ‘and Laws of Defcents or: hereditary 
Tranfmiflions as they formerly ftood, and 
as ae this Day they ftand in England, with 
the fucceffive Alterations, that Procefs of 
‘Time, and the Wifdom of our Anceftors, 
and certain Cuftoms grown up, tacitely, 


gradually, and fucceflively have made 


therein. : Fie . 
And Firft, touching the Laws of Succef- 
fion, as well of Defcent, of Inheritances 
of Lands, as alfo of Goods and ‘Chattels, 
4 | which 
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which among the Fews was the fame in Among _ 

both. : the Jews. 
Mr. Selden; in his Book De Succeffionibus 
apud Hebraos, has given us an excellent Ac- 
count, as well out of the holy Text as out. 
of the Comments of the Rabins, or Fewifh 
Lawyers, touching the fame, which you 
may fee at large in the sth, 6th, 7th, 12th 
4nd 13th Chapters of that Book ; and which, 
for fo much thereof as concerns my pre- 
fent Purpofe, I fhall briefly comprife under 

the Eight following Heads, viz. - 
Firf, That in the Defcending Line, the 
Defcent or Succeffion was to all the Sons, 
only the eldeft Son had 4 double Portion to 
any one of the reft, viz. If there were three. 
Sons, the Eftate was to be divided into four 
Parts, of which the eldeft was to have two 
Fourth Parts, and che other twoSons were 
to have one Fourth Part each. 8 
' Secondly, If the Son died in his Father's 
Life-time, then the Grandfon, and fo in In- 
finitum, fucceeded in the Portion of his Fa- 
ther, as if his Facher had been in Poffeffion 
of it, according to the Sus Reprefentations 
now in Ufe here. i : | 
_ Thirdly, The Daughter did not fucceed 
in the Inheritance of the Father as long as 
there were Sons, or any Defcendants from 
Sons in being ; but if any of the Sons died 
in the Life-time of hisFacher having Daugh- 
ters, but without Sons, the Daughters fuc- 
ceeded in his Part as if he himfelf had been 
poffeffed. oy a, 
PP Fourthly; 
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Fourtoly, And in cafe the Father left only 


. Daughters and no Sons, the Daughters 


equally fucceeded to their Father as in Co- 
partnerfhip, without any Prelation or Pre- 
ference of the eldeft Daughter to two Parts, 
or.a double Portion. 
_ “Fifthly, But if the Son had purchafed an ° 
Inheritance and died without Iffue, leaving 
a Father and Brothers, the Inhericance of 
fuch Son fo dying did not defcend to the 
Brothers, (unlefs in cafe of the next Bro- 
ther’s taking to Wife the. Deceafed’s Wi- 
dow to raife up Children to his deceafed 
Brother) but in fuch cafe the Father inhe- 
herited to fuch Son entirely. 
Sixthly, Buc if the Father in that Cafe 


' was'dead, then it came to the Brothers, as 


it were as Heirs to the Father, inthe fame. 
Manner as if the Father had been aQually 
poffefs'd thereof; and therefore che Father’s 


other Sons and their Defcendants in Infini- 


sum fucceeded; but yet efpecially, and 
without any double Portion to ‘the eldeft; 
becaufe tlio’ in Truth the Brothers fucceed- 
ed,as ic were in Right of Reprefentation 
from the Father, yet if the Father died be- 


fore the Son, the Defcene was de Fuéfo im- 


mediately from the Brother deceafed to the 
other Brothers, in which Cafe cheir Law 
gave not a double Portion, and in cafe the 
Father had no Sons or, Defcendants from 


_ them, then it defcended to all the Sifters. . 


Seventhly, If the Son died without Iffue, 
and his Father or any Defcendants from 
him were extant, it went not to the Grand- 

: . father 
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father or his other Defcendants ; but if thé 
Father was dead wichout Iffue, then it de- 
{cended to the Grandfather, and if he were 
dead, then ic went to his Sons and their 
Defcendants, and for want of them, then 
to his Daughters or their Defcendants, as if 
the Grandfather himfelf had been actually 
poffefs'd. and had died, and fo mutatis mu- 
tandw to the Proavus, Abavus, Atavus, &c. 
and their Defcendants. y * 

Eighthly, But the Inheritance of the Son 
never reforted to the Mother, or to any of 
her Anceftors, but both fhe and they were - 
totally excluded from the Succeffion. 


The double Portion therefore that was The dou-. 
Fus Primogeniture, never took Place but in ble Por- 
chat Perfon that was the Prismogenitus of him tion. | 
from whom the Inheritance immediately 
defcended, or him that reprefented him ; 
asif A. had two Sons, B. and C. and B.the 
eldeft had two Sons, D. and E. and then B. 
died, whereas B. fhould have had a double 
Portion, viz. Two Thirds in cafe he had 
furvived his Father; but now this double 
Portion fhall be equally divided between 
D. and E. and D. fhall not have Two Thirds 
of the Two Thirds chat defcended from A. 
cothem. Vide Selden, ut fupra. 

Thus much of the Laws or Rules touch- 
ing Defcents among the Feaws. 

Among the Grecians, the Laws of Defcents Defcents 
in fome Sort refemble thofe of the ‘ews, among _ 
_and in fome Things they differed. Vide a Cras 
Petit’s Leges Attica, Cap. 1. Tit. 6. De Teffa- 

P 2 


mentts 


3k2 


Che Ditto of the Chur 


ments & Hereditario Fure, where the Text 


of their Law runs thus, viz. 


Ommnes legitimi Filit. Hareditatem Paternam 
ex quo inter fe Harifcunto, fi quis inteftatus 
moritur relittis Filiabus qui eas in Uxores ducunt 
baredes funto, fi nulle (gain: hi ab inteftato 
hereditatem cernunto: Et primo quidem Fratres 
defuntti Germani, © legitimi Fratrum Filit he- 


‘ reditatem fimul adeunto; fi nulli Fratres aut Frae 


ct 


trum Filii fuperfint, ims geniti eadem Lege here- 
ditatem cernunto: Mafculi autem is geniti etiam 
fi remotiori cognations fint Gradu, praferuntor, 
fi nulli fuperfint, Paterni proximi, ad fobrinorum 
sfque Filios; Materni defuntti propinqui fimili 
Lege Héreditatem adeunto; fi e meutra cogna- 
tione fuperfint intra definitum Gradum proximus 


" cognatus Paternus, addito Notho Nothave ; {uper- 


fiite Legitima Filia Nothus Hareditatem Patra 
ne adito. 


This Law is very obfcure, but the Senfe 
thereof feems to be briefly this, viz. That all 
the Sons equally fhall inherit to the Father ; 
but if he have no Sons, then the Husbands . 
of the Daughters; and if he have no Chil-. 
dren, then his Brothers and their Children ; 
and if none, then his next Kindred on the 
Part of his Father, prefering the Males be- 
fore the Females; and if none of the Fa- 
thers Line, ad Sobrinorum ufgue Filios, then 


to defcend to the Mother’s Line, Vide 


Petit’s Glofs thereon. a 

‘* But with all Refpe& to the Memory of 

this great good Man, I fhall verture to 
ey ** cranflate 
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“* tranflate this Law, whereby it will ap- 
“ pear, what the true Senfe and Mean- | 
** ing thereof is, and that it is not fo dif-~ 
* ficule or obf{cure as our Author has re- 
*¢ prefented it. 
_ © All the lawful Sons fhall inheric their 
“ Father’s Eftate, to be equally divided be- 
‘* tween them : If any Perfon dies Inteftate, 
“ leaving only Daughters, their Husbands 
** fhall be his Heirs; but if none of the 
© Daughters be living, they (i. e. the Huf- 
** bands) fhall not inherit to the Inteftate:: 
** But then in the firft Place, the Brothers 
“ of the whole Blood, and’ fuch Brothers 
“* Children, fhall inherit together, (i. e. the 
“* Children, jure reprefentations ) and if there 
‘are ho Brothers or Brothers. Children 
* living, then their Defcendants (if. they 
- Jeave any) fhall inherit by the fame Law 
** of equal Diftribution; yer ftill the Males 
“* and their Defcendants, tho’ of the more 
“** remote Degree of Kindred, are to’be pre- 
“ ferr'd; butif-none of the Father’s Blood 
“* be living, of any nearer Degree than 
** that of Father's Brother’s Children, then 
‘* the Inheritance fhall defcend to_thofe of 
**. the Mother’s Blood, having a like Regard 
“to the Law. of: Diftributioris, and the 
“© Mother’s Brother’s Children; but if none 
** of either Line within the Degrees before 
** {pecified be living, ‘then it fhall defcend 
‘* to any of the Father’s Blood tho’ an illegi- 
** timate Son or Daughter; bur ff-alegitimate 
** Daughter were living, no Baftard fhall 
- a Ns i P 3 ' rT; fucceed 


™= 
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** fucceed in the Inheritance of the Father. 
°° Vide Petit’s Glofs in banc Legem. 
Among the Romans it appears, that the 
Laws of. Succeffions or Difcents did fuccef- 
fively vary, for the Laws of the Twelve 
Tables did exclude the Females from inhe- 
riting, and had many other Streightneffes 
and Hardfhips which were fucceffively re. 
medied; Firft, by the Emperor Claudius, 
and after him by Adrian, in his Senatus Con- 


—— fultus Tertullianus, and after him by Fuftinian 


in his Third Infticuces, Zit. De Hereditatibus 


gua ab inteftato deferuntur, and the Two en- 


uing Titles. And again, al] this was fur- © 


ther explained and fettled by the Novel 
Conftitutions of the faid Fuftinian, ftiled 
the Authentica Novella, cap. 18. De Heredita- 
tibus ab intefato venientibus & agnatorum Fure 


Sublato. Therefore omitting the large Inquiry 


Y. 
Defcend- 
ing Line. | 


into the fucceffive Changes of the Roman 
Law in this particular, I fhall only fet down 
how,. according to that Conftitution, che 
Roman Law {ftands fettled therein. 

Defcents or Succeffions from any Perfon. 
are of Three Kinds, viz. 1ff, In the Defcen- 
ding Line. 2dly, The Afcending Line. 3dly, The 
Collateral Line; and this latter is either in 
Adgnatos @ Parte Patris,. or in Cognatos a Parte 
Mae ee | | 


I. In the Defcending Line, Thefe Rules are by 


the Roman Law direé&ed, viz. 


1. The Defcending Line, (whether Male 
or Female, whether immediate or remote) 
takes Place, and prevents the — or 

ae ee. uc 


a Sa Sree en ae 
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Succeffion Afcending,-or Collateral in in- — 
faitum.. _— ae 

2. The remote Defcents of the Defcen- 
_ ding Line fucceed in Stirpem, i.e. in that 

Right which his Parent fhould have had. 

3. This Defcent or Succeffion is equal in 
all the Daughters, ‘all che Sons, and all the 
Sons and Daughters, without preferring the 
Male before the Female; fo that if che com- 
mon Anceftor had three Sons and three 
Daughters, each of them had a fixth Part ; 
and if one of them had died in the Life 
of the Father, having three Sons and three 
Daughters, the fixth Part that belongedto 
that Party fhould have been divided equally 
between his or her fix Children, and fo in 
infinitum inthe Defcending Line. = ' 


Il. In the Afcending Line, there are thefé s._ 
two Rules, viz. oo, * Afcend- 
1. If the Son dies without Iffue, or any ins Line. 
defcending from him, having a Father and 
a Mother living, both of them fhall equally 
f{ueceed to the Son, and preverit all others 
of the Collateral Line. except Brothers and 
Sifters, and if only a Father, or only a Mo- 
ther, he or fhe fhall fucceed alone. 3 
2. But if the Deceafed leaves a Father and 
a Mother, with a Brother and a Sifter, ex 
utrifque Parentibus . conjuntti, they all Four 
fhall equally fucceed to the Son by equal 
Parts without Preference of the Males. 


III. In the Collateral Line, (i. e. where the 
Perfon dies without Father or Mother, Collateral 
aes P4 ‘ Son Ling 
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Son or Daughter, or any defcending from 
them in the 7 Line) the Rules are 
thefe, viz. 


1. The Brothers and Sifters, ex “utrifque 
Parentibus conjunéti, and the immediate Chil- 
dren of them, fhall fucceed equally withoue 
Preference of either Sex, and the Children 
from them fhall fucceed in firpes; as if there. 
be a Brother and Sifter, and the Sifter dies 
im the Life of the Defcendant leaving one 
or more Children, all fuch Children fhall 
fucceed in the Moiety that fhould have come 
to their deceafed Mother, had the furvived, 

2. But if there be no Brothers or Sifters, 


| @& utrifque Parentibus conjustti,nors any of their 


immediate Children, then the Brothers and 
Sifters of the half Blood and their, imme- 
diate Children fhall fucceed im Stirpes to, the. 
Deceafed ‘without any Prerogative to the 
Male. 

. But.if there be no Brothers or Sifters 
of ihe whole or half Blood, nor any of 
their immediate Children ( for the Grand- 
children are not provided for by the Law) 
then the next Kindred are called to the In- 
heritance.  - 

(But by our Author s Leave, I think the Grand. 
children are impliedly provided for, as they fuc- 
ceed their Father or Motber Jure reprefenta- 
tions.) 

4. And if che next Kindred be in an equal 
Degree, whether onthe Part of .the Father 
as Adgnati, or on the Pare of the Mother 
as Coonati, then they are equayy called to 

' the 
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the Inheritance, and fucceeded ia ae 
and NOt in Stirpese - 


Thus far of the fettled Laws of the Tews, 

Greeks, and Romans, but the Particular or — 
Municipal Laws and :Cuftoms of almoft 
every Country derogate.from thofe Laws, 
and direct Succeffions in a much different 
Way. For Inftance,  - 

By the Cuftoms of haabads according Laws of 
to which the Rules of the Feuds, both in Lombardy. 
their Defcents and in other Things, are 
much directed ; their Decents are in a much 
different Manner, Ui Xn 

Leges Feudarum, Lib. 1. Fit. 1:. If a ‘Feud Of Feuds. 
be granted toone Brother who dies without — 

Iffue, ic defcends not to his other Brother 
unlefs it be {pecially provided for in the ‘firft 
Infeudation: If the Donee dies, having 
Iffue Sons and Daughters, it defcends onl 
to the Sons; whereas by the Roman Law it 
defcends to both: The Brother fucceeds 
not co the Brother unlefs {pecially provided 
for, & Ibid. Tit.50. The Afcendants fuc- 
ceed not, bute only the Defcendants, nei- 
ther does a Daughter fucceed nifi ex Paéto, 
vel niff fit Feodum Femintum. : 

If we come nearer Home to the Laws of Defcesits 
Normandy, Lands there are of Two Kinds, in Nor. 
vz. Partible, and not Partible ; the Lands #47. 
that are partible, are Valvafories, Burgages, 
and fuch like, which are much of the Na- | 
ture of our Socage Lands; thefe defcend 
co all the Sons, or to all the Daughtrers : 

7 not partible, are Fiefs and Dignities, 


they | 


213: . . ' Che Htftow of the-.° Ch. rr 
they defcénd to the eldeft Son, and not 
to all the Sons; but if chere -be no Sons, 
then to all the Daughters, and become | 
partible. Gh 3 : 


The Rules and Dire@ions of their De- 

{cents are as follow, viz. a : 
. x, For .want of. Sons or Nephews, it 
defcends to the Daughters; if there be no 
Sons or Daughters, or Defcendants from 
them, it goes to Brothers, and for want of 
Brothers, to Sifters, (obferving as before 
the Difference between. Lands partible and 
not partible) and accordingly the Defcene 
runs co the Pofterity of Brothers to the 
es and if there be no Bro- 
_ thers nor Sifters, nor any Defcendants from. 
theny: within the feventh Degree, it defcends 
to the Farther, and if the Father be dead, 
then tothe Uncles and Aunts and their Po- 
{terity, (as above is faid in the Cafe of Bro. 
thers and Sifters) and if there be none, then 
tothe Grandfather, ~~ : | 
So that according to their Law, the Fa- 
ther 1s peffponed to the Brother and Sifter, 
and.their [ifues, but is preferred before the 
Uncle: Tho’ according to the fewifh Law, 
the Father is preferred before the Brother ; 
by. the Roman Law;he fucceeds rogether 
equally with the Brother; but by the Englifh 
Law, the Father cannot take from. his Son 
by an immediate Defcent, but may take as 
Heir to his Brother, who was Heir to his Son by 

| Collateral Defcent..°  .. Oo 
oe 2. OF 
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2. If Lands defcended from thePart . of 
the Father, they could never refott by a 
-Defcent to the Line of the Mother; but in 
cafe of Purchafes by the Son who died 
without Iffue, for want of Heirs of the Part 
of the Father, it defcended to the Heirs of 
the. Part of the Mother according -to the 
Law of England. « — oS 

3 The Son of the eldeft Son dying inthe 
Life of the Father, -is preferred before a 

ounger Son furviving his Father as the © 
aw ftands here now fertled, tho’ it had 
fome Interruption, 4 Fobannz. 7 

4. On Equality of Degrees in Collateral 
Defcents, the Male Line.is preferred before 
the Female. . Mae ar ae 
_ g. Altho’ by the Civil Law, Fratres ex 
utrogue Parente conjuncti preferuntur Fratribus 
confanguiness tantum ‘vel uterinis ; yet it fhould . 
feem by the Coutumier of Normandy,. Fratres 
confanguines vi ex eodem Patre fed diverfa. Matre, 
_ fhall cake by Defcent cogether with. the 
Brothers, ex utroque conyundi, upon the Death 
of any fuch Brothers. Buc Quere hereof, 
for this feems a Miftake ; for, as I take ic, 
the half Blood hinders the Defcent between 
Brothers and Sifters by their Laws as well 
as qaurs. wee Se 

6. Leprofy was amongft them an Im- 
pediment of Succeffion, but then it feems 
it ought to be firft folemnly adjudged fo by 
the Sentence of the Church. » — ' 

Upon all this, and much more that mighe 
be obferved upon the Cuftoms of feveral . 
Countries, ic appears, That the a of 

uc- 
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Succeffions, or hereditary Tranfmiffions, 


have been varicus in feveral Countries ac- 


cording to their various Laws, Cuftoms, — 


and Ufages. 


'  Andnow, after this brief Survey of the Laws 


Defcents 
in Eng 
baud. 


Among 
the Weljh. 
Stature 
12 Ed. tr. 


-and Cuftoms of other Countries, I come 
‘to the Laws and Ufages of —— in re- 
lation to Defcents, and the Growth thae 


‘thafe Cuftoms fucceflively have had, and 
‘whereunto they are.now arrived. | 


' Firft, Touching: hereditary Succeffions + 
Ice feems, that according to the ancient 


“Britifh. Laws, the eldeft Son inherited their 


Earldoms and Baronies; for.they had great 
Dignities and Jurifdictions annex’d to them, 
‘and were in Nature of. Principalities, but 
that their ordinary Freeholds defcended to 
-all cheir Sons ; and‘this Cuftom they carried 
with. them into Wales whither they were 
driven. This appears by Statutum Wallia, 
‘12 E. 1. and which runs thus, viz. | 
Aliter ufitatum eft in Wallia quam in Anglia 


 gquoad Succefsonem hareditatis; eo quod bereditas 


partibilis eft inter heredes Mafculos, & # tempore 
cujus non extiterit Bdemoria partibilu extitit. 
-Deminus Rex non vult quod cenfuetudo ila abro- 
getur 3 fed quod hereditates remaneant partibiles 
inter confimiles beeredes ficut effe Confueverunt ; 
c fiat partitio illins ficut fieri confuevit. Hoc 
excepta. quod Baftardi non babeant de cetero 
hareditates & etiam quod non babeant purpartes, 
cum leghimis nec fine Jegitimis, a 
x | 


a - 


i 
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. Whereupon Three Things are obferva-. 


ble, viz. 1, That at this Time the here- 
dicary Succeflion of the eldeft Son was then 
known to be the common and ufual Law in 
England. 2dly, That the Succeffion of all the 
Sons was the ancient cuftomary Law among 
the Britifh in Wales, which by this Statute 
was continued to them. 3¢/y, That before 


qt 


this Time, Baftards' were admitted to — 


inherit in Wales as well as the Legitimate 
Children, which Cuftom is thereby abro- 
gated; and although we have but few Evi- 
dences touching the Britifh Laws before 


their Expulfion hence into Wales, yet this. 


Ufage in Wales feems fufficiencly to evi- 
—_ this to have been the ancient: Britifl 
aw. | 
Secondly, As to the Times of the. Saxons 
and Danes, their Laws collected by Brompton 
pnd Mr. Lambart, {peak not much concern- 
ng the Courfe of Defcents; yet it feems 
that commonly Defcents of their ordinary 
Lands at leaft, except Baronies and Royal 
Inheritances, defcended alfo to all the Sons: 
For amongtt the Laws of King Canutes, in 
Mr. Lambard is this Law, viz. N° 68. Sive 
gus incuria five Morte repentina fuerit inte/tato 
mortuus, Dominas tamen nullam rerum f{uarum 
- Partem (preter eam qua jure debetur Hereoti 
nomine) Sibi affumito. Verum eas Fudicio {uo 
Uxori, Liberis & cognatione proximis jufte (pro 
fuo cuique jure) diftribuito. | So a, 
Upon which Law, we may obferve thefe 
five Things, viz : 3 | : 


| “Wf, That 
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1, That che Wife had a Share, as well. 


- of the Lands for her Dower, as of the 


Goods. | oe | : 
2dly, That in reference to hereditary — 
Succeffions, there. then feem’d to be little 
Difference between Lands and Goods, for 
this Law makes no Diftin@ion. 
gdly, That there was a kind of fetrled 
Right of Succeflion, with reference to Proxi- 
mity and Remotenefs of Blood, or’Kin, Ee ° 
cognatione proximis pro {uo cuique jure. 3 
4thly, That in reference to Children, they 
all feem’d to fucceed alike, without any 
Diftin@ion between Males and Females. 
sthly, Thatyet the Anceftor might difpofe ° 
of by:his Will as well Lands as Goods, 


which Ufage feems to have obtained: here 


unto the Time of Hen. II. as will appear 
hereafter... Vide Glanville. a 
Thirdly, It feems that, until the Conqueft, 
the Defcent of Lands was at leaft to all the 
Sons alike, and for ought appears to all the 
Daughters alfo, and that there was no Dif- 
ference in the hereditary Tranfmiffion of 
Lands and Goods, at leaft in reference to 


the Children: This appears by the Laws 


of King Edward the Confeffor, confirm’d by 


King William J. and recited in Mr. Lambart, 
Felio 167. as alfo by Mr. Selden in his Notes 


upon Eadmerus, viz. Lege 36 Tit. De Intefta- 
torum Bonu; Pag. 184. Si quis inteffatus cbierit 
Liberi ejus Hareditatem equaliter divident. 
But this equal Divifion of Inheritances 
among all the Children was found to be 


very inconvenient: For, 


3 7 rf, Ie 
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1f, It weakened the Strength of the 
Kingdom, for by frequent parcelling and 
fubdividing of Inheritances, in Procefs of 
Time they became fo divided and crumbled, 
that there were few Perfons of able Eftates 
left to undergo publick Charges and OF- 


fices. 

2dly, It did by Degrees bring the Inha- 
bitants to a low kind of Country living, 
and Families were broken; and the younger 
Sons, which had they not had thofe little 
Parcels of Land to apply themfelves to, 
would have betaken themfelves to Trades, 
or to Civil or Military, or Ecclefiaftical 
Employments, neglecting « thofe Opportu- 
nities, wholly apply’d themfelves to thofe 
{mall Divifions of Lands, whereby they 
- negleé&ed the Opportunities of greater Ad- 

vantage of enriching .themfelves and the 
Kingdom. | 
- And therefore King William I. having by 
his Acceffion to the Crown gotten into his 
Hands the Poffeffions and Demeafns of the 
Crown, and alfo very many and great Pof- 
feffions of thofe that oppos’d him, or ad- 
hered to Harold, difpofed of thofe Lands or 
great Part of them to his Countrymen, and 
others that adhered to him, and referved 
certain honorary Tenures, either by Baron- 
age, or in Knights-Service or Grand Ser- 
jeancy, forthe Defence of the Kingdom, 


and poffibly alfo, even at the Defire of | 


many of the Owners, changed their for- 
mer Tenures into Knights-Service, which 


Introduction of new Tenures was neverthe-. 


lefs 
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lef§ not done without Confent of Parliament: 
as appears by the additional Laws before. 
mentioned, that King Wiliam made by Ad- 
vice of Parliament, mentioned by Mr. Selden 
in his Notes on Eadmerus, Page 191. amongft 
which this was one, viz. 


_ Statuimus etiam © firmiter '‘precipimus ut 
omnes Comites Barones Milites G Servientes & 
univerfi liberi Homines totins Regni noftri babeant 
c& teneant fe femper in Armis C in Equis ut 
decet & oportet, i quod fint femper prompti & 
bene parati ad Servitium {uum integrum nobis 
explendendum ©& peragendum, cum femper opus 
fucrit fecundum quod. nobis de Feodw debent & 
tenentur Tenementis {uis de Fure facere Gr ficus' 
ills fRatuimus per Commune Concilium totius Regi 
noftri, Et illu dedimus & conceffimus in Feodo 
Fure hareditario.— 


Whereby it appears, that there were Two 
Kinds of Military Provifions; one that was 
{et upon all Freeholds by common Confent 
of Parliament, and which was ufually called 
Afifa Armorum; and another that was Con- 
ventional and by Tenure, upon the Infeu- 
dation of the Tenant, and which was ufual- 
ly called Knights Service, dnd fometimes 
Koyal, fometimes Foreign Service, and 
fometimes Servitium Lorice. 

And hence it came to pafs, chat not only 
by the Cuftoms of Normandy; but alfo ac. 
cording to the Cuftoms of other Countries, 
thofe honorary Fees, or Infeudations, be- 
came defcendible to the Eldeft, and not 7 


+, But: 
an ter para TA 


Ch. rx) Commer Lathiof England. 
all the Males. And hence alfo itis, chat in 
Kent, wherq the.Cuftom of all the. Males 


> 


o- 


taking by: Defcent..generally prevails, and _ 


that pretend a Conceflion of. all their Cu- 


it fs. on fix’d to the Land. 


Country might introduce the fame Ufage 
here as to thofe honorary Poffeffions. 


| Q And 


ope pitty ofthe Ch ies 


_ And becanfe thofe honorary Infeudations 
Were many, and fcartered almoft throu 


all che ps, Sar in a litele Time they in- 


Vide Mitte. 
nap. 7-- 
and Latt~ 
bard, ef 
pr. 


troduced a Pariry in the Succeffion of Lands 
of other Tenures, as Socages, Valvafo- 
ries, &c. So that without Quaeftion, by lit- 
tle and licde, almoft generally ity.all Gouna 
ties of England (except Keat, who were’ 
moft cenacious of their old Cuftoms in 
which wie gloried, and fome particular 
feuds and Plates where a-contrary Ufage 
prevailed ), ‘the generalty of Defcents or’ 
Sacteffions, by firtle and little, as wel of 
Socage Lands as Knights Service, weat to 
the eldeft Son, according to the Declara- 
tion of King Edw.t. m the Statute of 
Wales above-mentioned, ‘a3 will more fully 
ae by what follows. . 
“Yn the Time of Hen. ¥. as we find by his 
voth Law, it feems that the whole Land 
did not defcend to the eldeft Son, ‘but be- 
gun co look a little that Way, viz. Primam 
atris Feudumn, primogenitus Filins babeat. An@ 
4s 0 Collatéra Defects , that Law deter. 
thins thus: Si gus fine Liberis deceffevit Pater 
aut Mater ejus in bareditatem fuccedat vel 
Frater vel Soror fi Pater & Mater defint, fi nec’ 
hos, babeat Soror Patras wel Matris, O deinmoeps 
ia Quintum geniculum; qui cums propinquiores 
in parentela fint bereditario jure fucceddnt; & 
dum Virilis fexus extiterit & hareditas ab-inde 
fit, Faminca non bareditetur. oe | 


By 


Ch. it. Connon Late bf Ragland. 


By this Law it {ee-to appeat:' 

1. The eldeft Sori, tho’ he had Sys primo- 

eniture, the rincipal Fee of ‘his Father's 
, yet he hed noe all the Land. 


2. ‘That for want of Children, the Father 


eae inherited before the Brother or 
Sifter, 

3. That for want of Children, and Fa- 
ther, Mother, Brother, and Sifter, the Land 
Aefeended to the. Unctes and Aunts t6 the 
fifth Generation. 
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_o. in ucceffions Colléteral, Prokis | 


of Blood was preferred. 

¢. That the Male was preferred before 
the Féthale, , e. The Father’s Ling was pre- 
ferred Hefore che Mother’s, unlefS the Land 
defcended from: the Mother, and then the 
Mother's Line was preferred. eae 


.. How this Law Rv is ‘obferved i in Hie i. | 


‘Between Hen. 1. and Hen. U1. we can give — 


Ho Accvant of; but che nett Period that we 
“Come to is, the Time of Hen. Uf. wherein’ 
Glerville pives us an Aécount. how the Law 
‘ftood iat that Times pide Glenville, Lib..7. 
'Whereit notwithfanding it will appear, 
that there was fortis Uncertainty and Un- 
‘fectledmefs in che Bufinefs of: Defcents dr 


cna yg uccetlions, tho’ i¢ was ‘much . 


reg ene ~ aead formerly, “thé Rules 
Succeflion were either im reference 
poy Suite or: rpors iff, As to Goods, ore 
Third Pare thereof? went to the Wife, ano- 
ther Third Part, went to the Children, and 

‘other Fhird was = co the a aaa 
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of fe raid tee ifthe had no Wife, 


e 


then a.,Moiety wens fo, che Ghildren, and - 
the other Maisty wagatthe Deceafed’s Dif 
And. the like Rule, if he had left a 

Wife, but ne Childson, 1Glane. kb Tr. cap. S- 
“& Vide lib. 2. cap. 29.5 b- 

But as to the Suceefion of ee 
Rules are. thefe: oe wet es t 

- Firf, nix the Pac. were Knights Sea, 
they generally went to the eldeft, San and 


ts cefe of .no Sons, then to all ‘the : Daugh- 


ters; and in cafe. “of. ag Children, th . £0 

the ole Brother.., 4 , xc 725). bee 
Secoxdly; If the Lan s were Socage;, t 

defcended £0 all che: Sons to: be- divided Pr Y 


fuerit Socea se oe id antiguions divifems Duly 


the Chief Houfe was .to, be, allotted. so .the 
Pusparty ofthe Eldeft,’ and a Compenfation 
made to the reft in liew. thereof: : Siwy? on 


fuerit antiquitus diuifum, func Primogensitys -fe- 


cunduyi quorundam Gon|uetudinem, totam, Ehengdé- 
tatem obtinebit, fecusdum,antem. -quorundam C94- 


fuctudinem poftuatus Filius Hares. eft. Glanville, 


Kb, 7. cap... So that altho’? CukomdireGed 


Bes 8 


| the De ngs 0 ent Bigeye hy either to pind ny i 


no i ok eae 10 the’ C0) saryy. 
we tit A mi: As ste peas ‘Ory Drugs si 


‘nck Brot ae aa 3 ae 
e or ° 


it 
<e pgtr- Faicod “tie ad ‘ é ig Sih xz Pe 


‘ os at me: vé: | wd stoi rae or foo : 
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Chi. rz? Commo Law of Exgland. 


“Folrtblj, But #1 Man had -two' Sons, 


and: the eldeft Son died in: the Life-cime of 
his Father, having Iffue a Son or Daughrer; 
and then thé -Father dies; it was then con- 
troverced, ahether -the: Son’ dr! Nephew 
thould-fuceeéd: co the Father, tho? the! bet- 
ter Opinion feems to-bé for the Néphew, 
Glanvil. Lib. | A ee q 
 Fifthly; A'Baftard could not inheriti! Wid: 
cop. 135 Or 17, Arid'altho’ by’the ‘Canon or 
Civil Law, if 4. have a Son rt of B. 
before: “Marriage; “arid after A." ntarriés- B, 
this Son fhall be: legitimate arid “heticable ; 
yet atcording to the! Laws of Eaglend then, 
ahd ever finte ufed, te! was not-heritable, 
a ee ig a 8 
\\Gikebly, In: cafe che Parchafer died wich- 
out Iffue, the F.and defcended to, the Bro- 
#hets'} and for Wwant'of Brothers; tothe 
Sifters; and for wapit Uf théin;to'the CHI: 
dtew of the Brothets or Sifters and for want 
of tent; to the Uncles ;’ ‘and {J Grward -ac- 
‘cording to the Rules df’ Defcenes' at this 
Day {and the Father or Mother’ Were not 
‘xo Inheric tothe Son, but the Brothers or 
Whricles; ‘and their Children. “Ibid. cap. x. 
4. a : a a 


« And ic feems, Fhat in all Things elfe, the 
wacated Defcents in reference to the Col- 
Jateral Line were much the fame as now; 
“as = That if Lands defcended of the 
‘Pare of the Father, ic fhould riot refort to 
‘the Pare of the Mother, or “2 converfo; but 
in the Cafe. of -Purchafets, for-want-: of 
Q 3 Heirs 


730 0s! - Be Hitteyr gf the .. Ch. rz. 
_ -Heirs of the Parr.of the Pather, it:reforyed. 
so.the Line of che .Morhes, amd’ the, nearer 
and more warthy of .Bload.were preferred s 
So that if there were any of. the Part of thé 
Father, cho’ never fo:far. diftant, ic hindred 
though much nearer, , ty 
~ But in cthofe Times ic feems there werg 
two Impediments af PelCencsior hereditary 
Succeffions which dajoc now obcain,. pis. 
es We ee Ses BE, wk a eee ae a 
Beg, the. Church: T il indeed’ If 
ak in Glanville, byt I find. it pleaded, and 
allowed jn the Time of King ‘Fob, and 
thereupon the Land. wz adjudged fron 
the Leprous Broshsy ia: he ilfers .Pefch. — 
Ay JOnmMnes Oe YE ee ay soi Rope 
- Secondly, These was-angther Curolisy, dg 
Law; .and.at.was jwonderful, ro fee, hom 
much ,4nd,, how Jong, ir. prewail’d ;;fog we 
find: jt in, Ufe in. -Gloxyjle,. wha- weate 
2 ge pr;, Hew Th. In Bracion Tey, Hen, TEL. ig 
Flega., Temp, Edw. 1. anda the broken Year 
de E..ki3 Fittyh. Arvownp 235.., Nem pork - 


efje Tenens & Domina, C Hormagium repels 

erquifitum: And therefore if there had been 
— beagle the — he had 
enteoit’d the fecond, referving: Homage 
and, had received Homage, and then: the 
fecopd had died without Iffue, the Land 
Thould have defcended to the youngedt Bro- 
‘ther.and not to the eldeft Brother, ,Qwie 
Homagium repellit. perquifisam, as,’tis here faid, 
for he could not pay Homage. to him/alf. 
a ee a ae Vide 


+ 


Ch, iv. Common Late of England. . 931 
Vide: for this, Beedten, Lib. 2, cap. P arte 
= 7. cape. Fiete, Lib. 6. cup. 3 


But at this Day the: — is altesed, aad 

t has been for oughy I can‘ find ‘ever: 

finee 13 E. 1. Indeed, it is antiquasdd racher 
than akered, and the Fancy upon which ‘ic 
= unded has Appear’d : criviad p‘for af 
the eldeft Son enfeoff the fecand, -referving 
Homage, and that Homage paid,and then 
the.:fecond Son dies without dfee;:it-will 
deftend to the Eideft- as Heir, and the 
on goat is exting. Je might indeed have 
feare Colour of Reafon ‘te have cga- . 
mined; whether hemight not-have waved 
the. Delcenc, in cafe ‘his Servicep; had been 
more. beneficial thdn‘she baad) i Buc’. these 
could be little Reafon from chence:to.ex- 
clude him from the Sycceffion. I fhall men- 
tion no more of: this Impadinonte, ‘por of 
‘that of: Leprofy,' fat that they Hbeb: are 
wanithed ? — red date sland, as 


| gomedia: Timet King 
Foi and Rt om pang becaufe( I find inoshing 
of Moment therein oa this Head; uniefscBe 
vu cof Kings Pubs: upon ‘his, eldeft 
Brocher's Son, which “the “~woutd ifain. have 
ore - hy boa hae IP reper facil 
the ‘voungor‘ C CB INEAHCY 
. ey from the .ebter Br other Bur: this 
Pretenfion could no way juftifie his {3 furga- 
* Gion, as ‘has bech already thewsi i im eed ‘Fime 
‘of Hep. H. ae 7s Fis la compe el 
Q 4 | Next, 


Ls - (Lea —~.. ae eee | oer ee 


Sn ee ee ee A 


gf, br 5 PE DMOW 08 the Ch..r rt 
~ -Nége,ck oomectal ithe: Tume of :AbncdH. in 
whole Time. the) Tractase.. of. Bradom was 
written, and thereby in Lib. 2. cap. 30, & 
(gu fammdsibies yis.gaps:: +: 4€° appears Chae 
- ehecd:ts. fa lictlé Vaniance:as co: Phineiofi De- 
“fcentsi. between the: Law'as .ic.was taken 
- when: Bration, wrote, <and. tee Law-as; after- _ 
“awards takem in. Exbu.: E's: Time, whea:Britton 
rand: Floss serete,that there is very titthe Dit 
‘terenos: betiveemthrot; as may eafily appdar 

i By ‘compahih pBostion wba fupra, Oo FletajLihis. 
ceap. iguLiguGl capi: tf22. that che. latter feem 
ta btsebliy iEndnfcripts:-o8-Abftragts.iof ithe 
_-fermersd Wharefocé Iofhall: fer dawnt: ehe 


tSubftancer! of: what ‘hoch! fayj;aad Pema d 
ratewalk appre; shatitht:B wles - of Defcenits 
vm: Hou band Bayvabs: Tie weterwery 
: somes rot motesA 2 sad blpes 
soumlel ] cnoitisosugeca cov nid eth: 
> Feed, Mocthia Tine the Lasy-feems to be 
unquestionably fertledy chat. rhe pldsft: Son 
cwasnet: Gommeal BightHairh not, ably: in 
Cafessofttisight Seovsec Lands, but dlfo of. 
Socage Lands, (uale& h@re.wareica' Special 
Cilkan se He-chntsany, ein; Kentrad fome 
~otheonPlaced ) Sand dp. cher:;Potnt of: thie 
AGominen baw was hally!festleds ict * do 
i} — Fs Eat bi the Deirendataga ai tb- 
: faitum trotavany, (Perloty, thae eds :begn 
Heir, ié ting, wernishericable Jere: re- 
-posfepoationts ; as) thai Dalcendaats,:of othe 
«on, DE iehe Bratltes,5.oF che. Usicle, idee. 
-Aund alfeigt 2iifiss; qaw' ou bless aii ov 
Bie Tate ag espa com dying jathe 
Life-time of the Father, his Son exdffye 
ees ar wae) co ee ee ‘was 


board 


Ch. rr> Common, Late of Engjand, 
was [0 pare the Preference, as Heir ta..the 
Fathgs bet ore the younger . ‘Brother, and fo 
the Doubt in Glanuille’s Time was fettled, 
Glanvil. £ib.'7, cap. 3. Cum quis autem moria; 
tur habens Filiwn pofnatum, & ex primo enito 
Filio premortuo Nepotem, Magna quidem: ‘Fura 
dubitatio. folet effe: user illorum preferendus. fit 
alii in ila Spcceffiont, feilicet, utruns Filius aut 
Nepesi Oe at 

Fourthly, The’ Father, or. ‘Grandfather, 
cou BOE by. Law inherit cemeneiarely, to 
the 

fi sbly,: Pp oly, “Phough i it. were an. Ex. 
fit Leppbi becaufe. he ought: hag 
go-qonvérlg in the Courts of Law, as Bretton, 


Lib.:5 eap..29-. ¥6t, weno, where. find ;it co 


‘be an Impediment ofa. Delcent. 


fen ere. . ry - a Si + L eek 
Ba shat agon the whe 
“Thing. ¢an obfervein them, the Rules of 
-Peense shen: 3s food, Gy ettled i in, all aay -26 
ey: are. a ptfome few Mat. 
fers Shia wine yet © Ri a Retled chey 
‘paw, Htand),. Yam 5 oe ae 


Ff, "Thge tinea git or ‘Hindrance of 
a Delcens, from am Cnt Homage to 
‘him ¢ a receiv veer it, feems to, have , een 
ean fet leaft rill 43. x. and in Hleta’s 


Bs or a uts. Shp afe and admits ir. ~ 


qoudly eréas, beth Bratton and  Hleta 
: agrees noay half en to him that.isa Pur- 


é eas for ‘any 
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sha er.is gn Impediment of a Defcent; yet — 


| e.Cafe of a Defcent from the ‘Com- 
men “Anceftor, half Blood is no Impedi- 


ment, 


234 | Che Difow of the * Ch. xx. 
- ment. As for Inftance; 4, hasIffue B. a Son 
and C. a Daughter by one Venter, and D.a 
Son by another Venter : If B. purchafes in 
Fee and dies without Iffue, ic fhalk defcend 
to the Sifter, and riot to the Brother of the 
half Blood ; but if the Land had defcended 
from 4: to B. and he had entred and died 
without Iffue, ic was a Doubt in Bragon 
and Britton’s Time, whether it fhould go to 
the younger Son, or to the Daughter? But 
rhe Law is fince ferrled, that in both Cafes 
'  $t defcends to the bes a Et feifins facit 
_ Stipitem & primum Gradum. Et poffeffio Fratris 
de Feodo fimplici facit Sororem effe beredem. 
- Thus upon the whole ic feems,' Phat 
abating thofe {mall and inconfiderable Vari- 
ances, the States and Rules of Deftents as 
they ftood in the Time of Hes. HI. or ar 
leait in the Time of Edw. I. were reduced 
to their full Complement and’ Perfection, 
and -vary yg, Shabana ‘from what 
they are at this Day, and have ‘contitmed 
ever fince that Time. - ee! Se 
I fhall therefore fet down the State and 
Rule of Defcents in Fee-Simple as it ftands 
at this Day, without meddling wich parti- 
‘cular’ Limitations of Entails of Eftates, 
which vary the Courfe of Defcents in fome 
‘Cafes from the Common Rules of Defceits 
ot hereditary Succeffions ; and herein we 
‘ fhall fee what che Law has been and ‘con- 
tinued tauching the fame ever fince Bratton’s 
“Time, who wrote in the Time of Hen. 1ff. 
pow above 400 Years fince, and by —— 
ary pe . | “ 


Ch, 11, Compren tate of Bogiand. 
fhall fee what Alcerations the Succeflion of 


‘Titre has thade —— 


And now to give a hort Scheine of the. | 
Rules of Defcents, or hereditary Succefijons, 
of ebe Lantls of Subjeds as the Law ftands : . 


at this Day, and has {food for abeve ‘four 
hundred Years paft, wiz. adhiaadl Ce 


AH: pisfiible hereditary Succeffions may bs | 


diftinguithed into thefe 3 Kinds, viz. either, 
| If, In the Defcending Lime, as from Father 


a 


to Sonor Daughter, Nephew or Niece, i.e. 


Grandfen or Grand-danghrer. Or, 


2dly, Bs the Collateral Line, as from Brother | 
to Brother or Sifter, and fo ro. Brother — 


and Sifters Childten. 


OE dn ory ae on 4 
3dly, In.an Afcepding Line, either diredt, | 
as from $on ‘to. Father of Grandfather .. a? 


(whigh is not admitced by the Law of Eng- 


« @ 


fend) or in the tranfvérfal Line, as to the 


Uncle or Aunt, Gréat-Uncle or Grear- 


Aunt, & And becaufe this Line is again divi-. , 
- ded thio the Line’of the Father, or the Lige . 
of che: Mother, this tranfverle afCehding © 


Sugceffich is either jn'the Line of the Fa- 
ther, Grandfather, é¢. on the Blood of che 


Father; or in the Line of the Mather,Grand-- 


mether,:-@c. on the Blood of the Mother: 
The fo 


riner are ¢alldd Adpsati, the ‘larer  . 


GC ognott.: I hail therefore fecdown aScheme | 


Great 


randmothersGrandGres,and aslow as __ 


Great-Gandchild; which neverthelefs willbe 
applicable to -mote refnote Suctefifons with © 
a little Variation, and a explain the whole | 


Nature of Defcentsot heteditgry Succeflions. 
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- irk, In Deleentss eS Le r fers ‘the 1. Rule. 
Fig, da pref 


Chen Conuiopslabdin€ Engtand. 


This, Pedigrees with its Applicatjon,. will 
gave.a,plain Account ‘ofall Hereditary. Suc- 
ceffions jundeg, their; foveral Gales and Li- 
imitations, as: will appear, by a following 
>Rules,. aking @ur , Mark aig Epocha. from the 
F te ER ahd MO 


But rft, I thall Mie seceaie gene- 
7 er see Ail disegt us much in the 
ours Hoth a ftand here in 


Eagle 1 "Ue 3 Hee aneker cae Ee ae 


£ Blood .:.:,As,.. 
+ ft, Inall Delors jnamediate,. the. ‘Male 
‘is prefered before the -Female,., whether 
in Sucgefiions, cr cending, A(cending, or 
| Therefore in efeents the Son 
fohetis aid, © xcludes the D - wets, the 
‘is. pref yen before the eSiter, the 
Uncle fore the. A 

Pe His n = re ea mediate, the De- 
ts.from Males are to be. iggy ee 

* are the Defcend les from Females: 
hence it is, That the Daughrer of the claet 
“Son is preferred in Defcents from, the.Father | 


| 


.before:the Son ae - ounger Son; and the ° 


Daughter of: the - Brother, or Uncle, 
-is preferred d before a Son of theyounger ; 
“and the Uncle, nays the Great-Uncle, i.e. 
, the Grandfather's Brother, fhall inherit be- 
fone che, Vacle of the Mothers Sie. | 


“Seid in Defeents, the next ce Blood 2. Rule. 
.as -preferred before the: more remote; tho ..- . 


\eauallysar more worthy. And henge - . 


‘ iat 
a 


| 
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1, The Sifter of the whole Blood is pre- |! 
ferred in Defcents before the Brorherof the || 
half Blood, becaufe fheis more Mri@ty join- |! 
ed to the Brother of the whtle‘Biei (he, 
by Father and by Mother) than the ‘half 
= though ocherwife he % the more 


orthy. 
eee te ‘Becanfe the S6n or Davighter bein ng 
nearer than the Brother, and the Brother 
Sifter than the Uncle; the Son or Da 
fhall inherit before the Brother or. Sifter, 
and pig! before’ the Uncle. 
> That yet ‘the Father or Grand- 
fab or Mother ot Gran hér, in ; 
dire& afcending Line, fhall never 2 in 
immediately the Sofi or Grandchill s Bric 
the Father's Brother (or Siftersy thalt be pre- 
ferred before the Father himfelf; and: the 
Grandfather’s Brother ier { or Sifters > — 
the Grandfather : yet pon 2 ftridt 
Account, the Father is nearer of Blood to 
the Son than rhe Uncle, yea than the Bro- 
ther; for the Brother is therefore of the 
Blood of the Brothet, becaufe both derive 
from the fame Parent, the Common Foun- 
tain of both their Blood: And therefore the | 
Father at this Day is preferréd in the Admi- 
- niftration of the Goods before, the Sons 
Brother of the whole Blood, and a Rémain- 
der limited Proxima de Sanguine of the Son' 
fhall veft in che Father before it fhall veltin- 
the Uncle, Vide sei: Lib. I. fe, 8, 10. 


That all the Defcendants’f 


3. Rule. 
i face a ace 2s by the aah Of Gorton 
might 


<se ro, 


— tof Ss Oe 
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might have been Heir to another, hold ‘the 
fame Right by ge uamiapr angie that Gom- 
mon Root from whence they are derived; 
and therefore, 2 — 

1f, They are in Law in the Gme Right 
of Worthinefs and Proximity of Blood, as 
their Root chat might have been Hear ‘was, 
in cafe he had been living : And hence itis, 
that the Son or Grandchild, whether Son 
or Daughter of the eldeft Son, fucceeds de- 
fore the younger Son; and the Son or 
Grandchild of the eldeft Brother, before the 
youngeft Brother; and fo’through all the 
Degrees of Succeffion, by the Right of 
Reprefentation, the Right of Proximity is 
tcanferred from the Root to the Bra '; 
and gives them the fame Preference as the 
next and worthieft of Blood. | 

adly, This Right transferred by Repre- 
fentation is infinite and unlimited in the 
— of thofe that defcend from the Re- 
prefeated ; for Filins the Son, the Nepos the 
Grandfon, the Abnepos the Great-Grandfon, 


, ind fo ininfiaitum enjoy the fame Privilege of 


Reprefentation as thofe from whom they de- 
rive eheir abe. jp have, whether it. be :in 
Defcents Lineal, or Tranfverfal; and there- 
fore che Great-Grandchild of the eldeft 
Brother, whether it be Son or Daughter; 
fhail be preferred before the — Bro- 
ther, becaufe tho’ the Female be lefs -warthy 
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¢. Rule. 


“5. Role, 


{Che Vike at 98.6 > Chit: 
_-3dly,..That if aMan ‘have two Daughters 
and ‘the eldeft dies.in the Life of the Facher;. 
leaving. fix Daughters, dnd then the Father’ 
dies ;° the youngeft Daughter fall’ have att 
equal Share with clte: other -fix Daughters, - 
becaufe ‘they ftand in. Reprefentation and: 
Stead of‘ their Mother; who could have had 
but a Moiety. en oe 


- Foirshly, That by the taw of England, 


without a fpecial Cuftomi to the contrary; 


the eldeft Son, or Brother; 6r-‘Uncle,: ex- 
cludes the younger; and the Males in ari 
equal Degree do not all. inherie: But all 
the Daughters, whether by the fame or 
divers Venters; do iriherie together to. the 
Father; and all the Sifters by the: faine’ 


Venter do inhetit to’ the Brother. °°" : 


= ; oe er 
: Kiftbly, Thae the laft a@ual Seifin' in any 
Anceftor, makes him, as it were; the Root 
of the Defeent equally to many :Intemt as 
if he had been a Purchafer;. and therefore 
he that cannot, according to the Riles of 
Defcents;derive his Succeffion from him that 
was laft-adually feized, tho’ he might have 
derived it from fome :precedent lAnceftor; 
fhall not inherit. .And hence :it 4s\: That 
where Lands defcend to.the eldeft:Son from 
the: Father, and :the Son enters: afid dies 


. without Iffue, his’ Sifter of the whole Blood 


fhall inkericas Heir to the Brotheé, and not 
the younger Son of.che half Blood, ‘becaufé 
he ‘cannot be Heir to the Brother of ‘che 
half Blood; buc if the'eldeft Sn. had:fur- 
fo en vived 
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vived the Father ‘and died before Entry, the: 
youngeft'Son fhould inherit as Heir to the — 


Father, and: not the Sifter,:becaufe he is 


Heir to the Father that was laft actually 
feized:. ‘Ahd hence it is, That tho’ the 


Uncle is preferred before the Father in 


Defcents to the Son; ‘yet if the Uncle enter 


4frer'the Death of the'Son and:die without 


Iffue, the Father fhall inherit to the Uncle, 


quia Seifina facit Stipitem. 


- Sixthly, That whofoever derives a Title 
to any Land; muft be of the Blood to him 
thac firft purchafed it: And this is the Rea- 
fon why, if the Son purchafe Lands and 
dies without Iffue, it fhall defcend to the 
Heirs of the Part of the Father ; and if he 
has nodfie; then cto: the Heirson che Pare 


both the ‘Blood of the Father and of the 
Mother: in’ him, yet he is of the whole 
Blood of ‘the. Mother, and the Confangui- 
nity.of the Mother are Confanguinei Cognati 
of the Son. vo. 
And of the other Side, if the Father had 
Seomgoone) Lands, and. ic had defcended tothe 
on, and the Son had died without Iffue, 
and. without any Heir of ‘the Parc of the 
Father, it fhould never have defcended in 
the Line of the Mother, ‘but efcheated: For 
tho’ the sai Ste of che Mother were the 
Confanguinei' of the Son, yet they were not 


of Confanguinity to the Father, who was 


the Pu:chafer; but if there had been none 
of the.Blood of sac aaa ic might 


6. Rule. 


_ of. the Mother; becaufe tho’ the Son has |. 


have _ 
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have reforced to the Line of the Grandmo- 
ther, becaufe her Confanguinei were as well 
of the Blood of the Father, as the Mother's 
Confanguinity is of the Blood of the Son: 


And confequently alfo, if the Grandfather | 


had purchafed Lands, and they had defcen- 
ded to the Father, and from him to the 
Son; ifthe Son had entred and died. with- 
out Iffue, his Fathers Brothers or Sifters, 
or their Defcendants, or, for want of them, 
his Great Grandfather’s Brothers or Sifters, 
or their Defcendants, or, for want of them, 
any of the Confanguinity of the Great 
Grandfather, or Brothers or Sifters of the 
Great Grandmother, or their Defcendants, 
might have inherited, for the Confangui- 
nity of the Great Grandmother was the 
Confanguiniry of the Grandfather; but none 
of the Line of the Mother, or Grandmother, 
viz. the Grandfather's Wife, fhould have in- 
herited, for that they were not of the Blood 
of the firft Purchafer. And the fame Rule 
é conver{o holds in Purchafes in the Line 
of the Mother or Grandmother, they fhall 
always keep in the fame Line that the firft 
Purchafer fettled them in. | 
- But it is not neceffary, That he that in- 
herits be always Heir tothe Purchafer; it is 


' fufficient if he be of his Blood, and Heir 


to him that was laft feized. The Father 
purchafes Lands which defcended tothe Son, 
who dies without Iffue, they fhall never de- 
f{cend to the Heir of the Part of the Son’s 


Mother ; but if che Son’s Grandmother has a 


Brother, and the Son’s Great Grandmother 
hath 
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-hath a Brother, and there are no other Kiri- 
‘dred, they- fhall.defcend. to the Grandmo- 
‘ther’s Brother ;.and yet if the Father had 

died without Iffue, his Grahdmother’s Bro- 

ther fhould have been preferred before his 
Mother’s Brother, becatfe the fornier was 
Heir of the Part of his Father tho’ a Fe- 
male, and the latter was only Heir of the 
-Part.of his Mother; but where ‘the Son is 
-once feized and dies without [ffue, his 
-Grandmother’s Brother is to him Heir of | 
‘the Part of his Father, and--being nearer. 
thai his Great Gratidmothers. Brather, ‘is. 
preferred inthe Defcent. - ss - 
-" But Note, This is always intended folong <9 
-4s the Line of Defcent is not broken ; for 1 

the Son alien thofe Lands, ‘and’ then re, 
 purchafe them again in Fee, now the Rules 

“of Defcents are to be obferved 4s if hé were 

‘the original Purchafer, and-as ifie had beén - 
in the Line of the Father or Mother. 

Rok Tig? a? get Be. a 


Seventh, In all Succeffions, as well in. +. Rute, 
the Line Defcending, Tranfverfal, or Afcending, 
the Line: that is -firft derived from a e 
Root has always the Preference. 
_, Inftances whereof in thie Line Defcending, 
&e. viz | 
__ A. has [fue two Soris B. dndc. 3B. has 
JMue a Son dnd a Daughter D. and &. 
-D. the Son hds Iffue a Daughter F. and E. 
‘the Daughter has Iffue a Son G. Nei« 
ther C. nor any of his Defcendants, fhall 
inherje fo long as there are any Defcendants 
Ra from, 
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from ‘D: and-E. ahd neither E. the Datigh- 
ter, nor any of her Defcendants, fhall in- 
herit fo long as there are any Defcendants 
from D. the Son, -whether they be Male or 
Female. —— _ 

_: So in Defcents Collateral, as Brothers and 
Sifters, the fame Inftances applied thereto, 
evidence the fame Conclufions. _.’ 

.. Butin Sycceffions in the Line Afcending, 


Firf, If the Son purchafes Lands in Fee- 
-Simple and dies without Iffue, thofe of the 


Male. Ling .afcending, ufque.izfinitum {hall 


be preferred. in the Defcent, according to 
their Proximity of Degree to the Son;.and 


therefore. the Father’s.. Brothers and. Sifters 


and their Defcendants fhall-be preferred be- 
fore che Brothers of the Grandfather and 
their Defcendants; and: if the Father had 
no Brothers nor Sifters, the Grandfather’s 


Brothers and their, Defcendants, and for 


want of Brothers, hjs Sifters and their, De- 
{cendants, fhall be preferred before the 
Brothers of the Great Grandfather: For 
altho’ by the Law of England the Father or 
Grandfather-cannot immediately inherit to 
the Son, yet the Direction of the Defcene 
to the Collateral Afcending Line, is as much as 


if the Father or Grandtather had been b 


sad 
. 


Law inhericable ; and therefore asin cafe 
: the 


the Father had been inheritable, and fhould 
have inherited to the Son before the Grand- 
father, and the Grandfather before the 
Great Grandfather, and confequently if 
the Father had inherited and died wichout 
Iffue, his eldeft Brother and his’ Defcen- 
dants fhould have. inherited before the 

er Brother and his Defcendants; and 


yo 
i he had no Brothers but Sifters, the Sifters. 


and their Defcendants fhould have inherited 
before his Uncles or the Grandfather’s Bro- 
thers and their Defcendants. Sothough the 
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Law .of England excludes the Father from _ 


inheriting, yet it fubfticutes and directs the 


Deftent as it fhould have been, had the’ 


Father inhericed, viz. Ic lets in thofe firt 
that are inthe next Degreetohim. => 


Secondly, The fecond Rule is this: That 
the Line of the. Part of the Mother fhall 
-riever inherit as long as there are any, tho’ 
-never fo remote, of the Line of the Part of 
the Father ; and therefore, tho’ che Mother 
-has a Brother, yet if the Atawus or. Atavia 
Patris (i.e. the Great-Great-Great-Grand- 
father, or Great-Great-Great-Grandmother 
of the Father) has a Brother or a Sifter, 


2. Rule. 


he ‘or. fhe fhall be preferred, and exclude | 


the Mothers Brother though he is much 
nearer. ; | so, 


Thirdly, But yet further, The Male Line 
of the Pare of the Facher afcending, fhall 
in eAternum exclude the Female Line of the 
Part of the Farher —s and there- 


3 fore 


3. Rule... 
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fore in the Cafe propofed of the‘Son’s pur- 
chafing Lands and dying without Lfue, 
the Sifter of the Father's Grandfather, or — 
of his Great Grandfather, and {0 in infinitum 


_ Shall be preferred before the Father’s Mo< 


4. Rale. 


thers Brother, tho’ the Father’s Mothers 


Brother be a Male, and the Father's Grand- 
father or Great Grandfather’s Sifter. be 2 


‘Female, and moré remote, becaufe fhe is 


of the Male Line, which is more worthy 
than the: Female Line, though the Female 
Line be alfo of the Blood of the Father. | ° 


Fourthly, But as in the Male Line afcen- 
ding, the more near is preferred before the 
more remote; fo in the Female Line de- 
{cending, fo it be of the Blood of the Fa- 
ther, it is preferred before che more remote. 
‘The Son therefore purchafing Lands, and 
dying without Iffue, and the Father, Grand- 
father, and Great Grandfather, and fo up- 
ward, all the Male Line being dead_ with- 
out any Brother or Sifter, or any defcen- 
ding from them; but the Father’s Mother 
has a Sifter or Brother, and alfo the Father’s 
Grandmother has a Brother, and likewife 
the Father's Great Grandmother has a Bro- 
ther: Tho’ it is true, that all thefe are of 


_-the Blood of the Father; and tho’ the very 


remoteft of them, fhall exclude’ the Son’s 
Mothers Brother ; and tho’ it be alfo true, 
that the Great Grandmother's Blood has 


-paffed through moré Males of the Father’s 


Blood than the Blood of the Grandmother 


or Mother of the Father ; yet in this Cafe, 


- the 


7 


@ 
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the Father’s Mothers Sifter fhall be prefer. 
red before the Father's Grandmothers Bro- 
ther, or the Great Grandmothers Brother, 
becaufe they are all in the Female Line, 
wiz. Cognati (and not Adgnati), and the Fa- 
ther’s Moches Sifter is the neareft, and 


. 


247 


therefore fhall have the Preference as well © 


4s in the Male Line afcending, the Fa- 
ther’s Brother or his Sifter fhall be pre- 
ferred before the Grandfather’s Brother. 


Fifthly, But yet in the laft Cafe, where 
the Son parchafes Lands and dies without 
Iffue, and without any Heir on the Part of 
the Grandfather, the Lands fhould defcend 

o the Grandmothers Brother or Sifter, as 
Heir on the Part of his Father; yet if the 
Father had purchafed this Land and died, 


5. Rule. 


and it defcended to his Son, who died | 


. without Iffue, the Lands fhould not have 


defcended to the Father’s Mothers Brother 
or Sifter, for the Reafons before given in 
the Third Rule: But for want of Brothers 
or Sifters of the Grandfather, Great Grand- 
father, and fo upwards in the Male afcen- 
ding Line, it fhould defcend to the Father’s 
Grandmothers Brother or Sifter which is 
his Heir of the Part of his Father, who 
fhould be preferred before the Father’s 


Mothers Brother, who isin Truth the Heir | 
of the Part of the Mother of the Purchafer, . 


tho’ the next Heir of the Part of the Fa- 


ther of him that laft died feized; and 


therefore, as if the Father that was the Pur- 


chafer had died. without Iffue, the Heirs, 


R 4. of 
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6. Rule. 


the Line of the 
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of the Part of the Father, whether of the 
Male or Female Line, fhould Have been | 
referred before the Heirs of the Part of 


_the Mother; fo the Son, who ftands now 


in the Place of the Father, and inherits 
to him primarily, in his Father's Line dy- 
ing without Iffue, the fame Devolution and 
hereditary Succeffion fhould have been as 
if his Father had immediately died with- 
out Iffue, which fhould have been ‘to: his 
Grandmothers Brother, as Heir of the 
Part of the Father, tho’ by the Female | 
Line, and not to his Mothers Brother, 
who was only Heir of the Part of his 
Mother, and who is not to take till the 
Father’s Line both Male and Female be 
eed ) sea 


Sixthly, If the Son purchafes Lands and 
dies without Iffue, and it defcends to any 
Heir of the Part of the Father, and then 
if the Line of the Father (after Entry and 
Poffeffion) fail, | it fhall never return to 

lother; tho’ in the firft 
Inftance, or firft Defcent from the Son, it 
might have defcended tothe Heir of the Part 


of the Mother; for now by this Defcent 


and. Seifin it is lodged in the Father’s Line, 
to whom the Heir of the Part of the Mo- 
ther can never derive a Title as Heir, 
but it fhall rather efcheat: Bur if the 
Heir of the Pare of the Father had aot 
entred; and then that Line had failed, ‘ie 
might have defcended to the Heir of the 
eee ea ee 

on - | s 
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to whom immediately, for want of Heirs: 
of the Part-of the Father, it might have 


249 


% 


fefcended. — 


Seventhly, And upon the fame Reafon, 4, Rule. 
if ic had once defcended to the Heir of | 
the Pare of the Father of the Grandfather’s 
Line, and that Heir had entred, ie: fhould 
never defcend to thé Heir of the Pare. 
of the Father of the Grandmothers Line, 
becaufe the Line of the Grandmother was 
not of the Blood or Confanguinity of the . 
Line of the Grandmothers Side. 


Eighthly, Af for Defaule of Heirs of the ¢. Rule. 
Purchafer of the Part of the Father, the / 
Lands defcend to the Line of the Mo- 
ther, the Heirs of the Mother of the Part. 
of her Father's Side, fhall be preferred in’ 
the Succeffion before her Heirs of the 
Part of her Mothers Side, becaufe they are 
the more worthy. 


And thus the Law ftands in Point of 
Defcents or Hereditary Succeffions in 
England.at this Day, and has fo ftood and 
continued for aboye four Hundred Years 
paft, as by what has before been faid, 
may eafily appear. And Note, The moft 
Part of the Eight Rules and Differences 
abaye fpecified and explained, may be 
colle&ed out of the Refolutions in the 
_ Cafe of Clare verfas Brook, Orc. in Pleayden’s 

Commentaries, Folio 444 


But 
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But for the better illuftrating and clear- 
ing of the Rules and Methods of De- 
{cents, and of the differene Directions of 
the Civil Law, the Canon Law, and the 
Common Law therein; I fhall here fub- 
join the fo much famed Arbor Civilis of - 
the Civilians and Canonifts, which . being 
compared with the Gradws Parentele in the 
Firft Inftitutes, will fully illuftrate what has 
been already faid. | | 
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CHAP. XIL 
Touching Trials by Fury. 


Hite in the former Chapter fomewhat 
largely treated of the Courfe of De- 
fcents, I fhall now with more Brevity con-_ 
fider chat other Title of our Law which 
before propounded (in order to evidence 


~ the Excellency of the Laws of England above 


thofe of other Nations), wiz, The Trial by a 
Fury of Twelve Men; which upon all Ac- 
counts, as it is fettled here in thisKingdom, 


~ feems to be the beft Trial in the World: I 


fhall therefore give a fhort Account of the 
Method and Manner of that Trial, viz. 


Firft, The Writ to return a Jury, iffues to 


the Sheriff of che County: And, 


tft, He is.to be a Perfon of Worth and 
Value, that fo he may be refponfible for 
any Defaults, either of himfelf or his Offi- 
cers. And, 2dly, Is Sworn, faithfully and 
honeftly, to execute his Office. This Officer 
is entrufted to ele&. and return the Jury, 
which he is obliged to doin this Manner 3 
x. Without tthe Nomination of either 
Parry. 2. They are to be fuch Perfons 
as for Eftate and Quality are fie to ferve 
upon thac Employment. 3. They are to 


) 3 
be of the Neighbourhood of the Fa& to 


be 


\ 
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‘be inquired, or at leaft of the County or ~ 


-Bailywick.. And, 4. Anciently Four, and 
now Two of them at leaft are to be of 


the Hundred. But Note, This « now in 


great Meafure altered by Statute. - 

. Secondly, Touching the Number and Qua. 
_lifications of the Jury. 4 
_ .1ff, As to their Number,: though only 
‘Twelve are fworn, yet Twenty four are 
to be returned to fapoly the Defe@&s or 
. Want.of Appearance of thofe that are Chal, 
lenged off,. or make.Defaule _2dly, Their 
Qualifications are many, and are gene- 
rally. fee down in the: Writ thae , fum, 
-mons them, ,viz. 1.2. They are to be 
Probi & legales. Homines, 2. Of fufficieng 
-Freeholds, according to feveral Provifiors 
of A@sof Parliament. 3. Not Convi@ of 
_any: Notorious Crime chat may render them 
unfit for that: Employment, , 4. They are 
-not.to be: of the Kindred: or Alliance of 
any of the Parties. And,,5. Not to be 
-fuch.as ‘are prepoffeffed. or prejudiced be- 
fore they heartheir Evidence. = 
.. Thirdly, The Time of theirReturn. 
- - Indeed, in Affizes, the Jury is to be rea- 
@y at che Bar the firft Day of the Return of 
the Writ: But in other Cafes, the Pannel is 


firft rerurned upon the Venire Facies, or ought’ 


to be fo, and the Proofs or. Witneffes are to 
be brought or fummoned by Difringas or 
Habeas Corpora for their Appearance .at the 


Trial, whereby the Parties may have No- 


‘tice of the Jurors, and of their Sufficiency 
and Indifferency, that fo they may make 
| ‘a a5 rheir 
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their Challenges upon the Appearance of . 
the Jurors if hae be juft Caute 
Fourthly, The Place of their Appearance: 
If ic be in Cafes of fuch Weight and Con- 
fequence as by the Judgment of the Court 
is fit to be tried at the Bar, then their Ap- 
pearance is directed to be there; but in or- 
dinary Cafes, the Place of Appearance is in 
the Country at the Affifes, or Nif Prins, in 
the County where the Iffue tobe tried arifes : 
And certainly this is an excellent Conftitu- 
tion. The great Charge of Suits is the at- 
tendance of the Parties, the Jury-Men and 
Wirneffes’: And therefore tho’ the Prepara-. 
tion of the Caufes in Point of pleading to 
Iffue, and che Judgment, is for the moft pare 
in the Courts at Wefminfter, whereby there. 
is kept a great Order and Uniformity of 
Proceedings in the whole Kingdom, to pre- 
vent Multiplicity of Laws and Forms; yet 
thofe are but of {mall Charge, or Trouble, 
or Attendance, one Attorney being able 


to difpatch Forty Men’s Bufinefs with the 


fame Eafe, and no greater Attendance thart 
one Man would difpatch his own Bufinefs = 
But the great Charge and Attendance is at 
the Trial, which is therefore brought Home 
to the Parties in the Counties, and for the | 


-moft part near where they live. 


_ Fiftbly, The Perfons before whom they — 
‘are tO appear. | | | 
If the Trial be at the Bar, it is to be 
before that Court where the Trial is; if in 
the Country, then before the Juftices of 
Affizes, or Nifi Prive, who a Perfons well 
| acquainted 


ie ee ae se 7) 
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acquainted with the Common Law, and for 
the moft part are Two of thofe Twelve 
ordinary Juftices who are appointed for 
the Common Difpenfation of Juftice in the 
Three great Courts at Wefminffer. And this 
certainly was a moft wife Confticution: For, 
1, Ie prevents Fa@ions and Parties in 


_ the Carriage of Bufinefs, which would foon 


appear in every Caufe of Moment, were 
the Trial only before Men refiding in the 
Counties, as Juftices of the Peace, or the 
like, or before.Men of little or no Place, 
Countenance or Preheminence above others; 
and the more to. prevent Partiality in this 
Kind, thofe Judges are by Law prohibited to 
hold their Seffions.in Counties where they 
were born or dwell. | 
2dly, As it prevents Fations and Part- 
takings, fo it keeps both the Rule and the 
Adminiftration of the Laws of the King- 
dom uniform ; far thofe Men are employed as 
Juftices, who as they have had a Common 

Education in the Study of the Law, fo the 
daily in Term-time Converfe and Confule 
with one another; acquaint one another 
with their Judgments, fic near one another 
in Wefiminfter-Hall, whereby their Judgments 
and Decifions are neceffarily communicated- 
to one another, either immediately orby Re- 
lations of others, and by this Means their 
Judgments and their Adminiftrations of 
Common Juftice carry. a Confomancy, Con- 
gruity, and Uniformity one to another, 
whereby both the Laws and. the Admini- 
ftrations thereof are preferved’ from — 
: One 
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- Confufion and Difparity’ that would una- 


voidably. enfue, if the Adminiftration ‘was 
by feveral incommunicating Hands, or by 
provincial Eftablifhments: And befides all 
this, all thofe Judges are folemnly fworn 


- to obferve and judge according to the Laws 


6. 


of the Kingdom, according to the’ beft of 
their Knowledge and Underftanding. . 

- Sixtbly, When the. Jurors 4ppear, and aré 
called,:cach-Party has Liberty to take his 
Challenge to the ‘Array it felf; if unduly 
‘or ‘partially ‘made by the Sheriff ;.or if the 
Sheriff be of Kin to either Party, or to the 
Polls,: either for Infufficiency of .Freehold; 
or Kindréd or Alliance to the other Party, 
or {uch other Challenges, eicher. Principal, 
pr. to. the. Favour, as‘irenders che Juror 


‘unfit and incompetent t6 try the Caufe, and 


- the’ Challenge being confefs'd or found true 


hy fome.ofthe'reft of the Jury, that partis 
cular iacompetent Perfon is withdrawn. 
. Seventhly, Then’ Twelve, and no. lefs, of 
fuch:as_ are indifference and: are return’d. 
upon the: Principal Pannel, ot the Tales, are 
{worn to try the fante according to their 
Evidences: oo wa “SR 
_ Ejghthly, Being thus fworn, the Evidence 
on eicher Part is given in upon the Oath of 
Witneffes, or other Evidence by Law. al- 
lowed, (as Records and ancient Deeds, but 
later Deeds and Copies of Records muft.be 
attefted by the Oaths of Witneffes). and 
other Evidence in the open Court, and in 
the Prefence of the Parties, their Attornies, 
Council, and all By-ftanders; and Leah 
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the Judge and Jury, where each Party has : 


Liberty of excepting, either to the Com- | 


petency of the Evidence, or the Compe- 
tency or Credit of the Witneffes, which Ex. 


ptions are publickly ftated, and by the ping of 
Jolges openly and publickly allowed or Excep- 
difallowed, wherein if Leh por be partial, tion. 


his Partiality and Injuftice will be evident 
eo all By-ftanders; and if in his Dire@tion 
er Decifion he miftake the Law, either 
through Partiality, Ignorance, or Inadver- 
tency, either Party may require him. to 
fea) a‘ Bill of Exception, thereby to deduce 
the Error of the Judge (if any were) to a 
due Ratification or Reverfal by Writ of 
Error. : : 
Ninthly, The regres of this open 


p. 


Courfe of. Evidence to the Jury in Prefence Excel- 
of the Judge, Jury, Parties and Council, lency, of 


and even of the adverfe Witneffes, appears 

im thefe Particulars: + 
1f#, That it is openly ; and not in private 
before a Commiffioner or Two, and a 
couple of Clerks, where oftentimes . Wit- 
es will deliver that which they will be 


_afhamed co teftifie publickly. 


2dly, That it is Ore Tenas perfonally ; and 
not in Writing, wherein oftentimes, yea 
too often, a crafty Clerk, Commiffioner, or 
Examiner, will make a Wictnefs {peak what 
he truly never meant, by his drefling of it up 
in hisown Terms, Phrafes, and Expreffions ; 
whereas on the other Hand, many times 
the very Manner of a Witnefs’s deliver- 
ing his Teftimony iy give a a 
ndi- 


is Trial. 
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Indication whether he fpeaks truly or falfly ; 
and by this Means alfo he has Opportunity 
to correét, amend, or explain his Tefti- 
mony upon further Queftioning with him, 
which he can never have after a Depofition 
is fetdownin Writing. = | 
3dly,. That by this Courfe of perfonal and 
open Examination, there is Opportunity 
for all Perfons concern’d, viz. The Judge,. 
or any of the Jury, or Parties, or. their 
Council or Attornies, to propound occa- 
fional Queftions, which beats and bolts out 
the Truth much better than when the Wice- 
nefs only delivers a formal Series of his 
Knowledge without being interrogated ; 
and on the other Side, preparatory limited, 
and formal Interrogatories in Writing, pre- 
clude this Way of occafional Interrogations, 
and the beft Method of fearching and fifting 
out the Truth is choak’d and fupprefs’d. 
4thly, Alfo by this perfonal Appearance 
and Teftimony of Wictneffes, there is Op- 
portunity of confronting the adverfe Wit- 


‘ neffes, of obferving. the Contradi€ion of | 


Witneffes fometimes of the fame Side, and 
by this Means great Opportunities are gain- 
ed for the true and clear Difcovery of the 

Truth. oe : fee 
sthly, And further, The very Quality, 
Carriage, Age, Condition, Education, and 
Place of Commorance of Witneffes, is by 
this Means plainly and evidently fet forth to 
the Court and theJury, whereby the Judge. 
and Jurors may have a full Information of | 

them, and the Jurors as they fee Caufe may 
give 
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give.che more or fef$ Credit td their Tefti- 


mony, for the Jurors are not only Judges of 


the Fa&, but many times of the Truth of 
Evidence ; and if there be juft Caufe to 
disbelieve what’ a Witnefs fweats, they are 
not bound to give their Verdict according 
to the Evidence or Teftimony of that Wie. 
nefs; and’they may fonietimes give Credit 
to one Witnefs, tho’ oppos’d by more’ than 
one. "And indeed, it is one of the Excel- 
Jencies of this Trial above the Trial by 
Witneffes, that althd’ the Jury ought ‘to 


give a great Regard:to Witneffes and their 


259 


‘eftimony, yet they are not always bound Vide prox. 
by it, but may either upon reafonable Cir- Pes. 


cumftances, inducing a Blemifh upon their 
Credibility, tho’ otherwife in themfelves ‘in 
Stri&tnefs of Law they are to be heard, pro. 
nounce a Verdi& contrary ‘to fuch Tefti- 
monies, the Truth whereof they have juft 
Caufe to fufpe&, and. may and do often 


- pronounce their Verdict upon one fingle 


Teftimony, which Thing the Civil Law 
admits not of. — oS 


Tenthly, Another Excellency of this Trial ‘” 


is this; That the Judge is always prefent 
at the Time of the Evidence given in ic: 
Herein he is able in Matters of Law emerg- 
ing upon the Evidence. to dire& them; and 
alfo, in Matters of Fact, to give them a 
great Light and Affiftance by his weighing 
the Evidence before. them, and obfervin 
where the Queftion and Knot of the But. 
nefs lies, and by fhewing them his Opinion 
even in Matter of — which is a great 
2 Ad. 
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| -@he Hide of the Ch. 12, 
Advantage and Light ta Lay-Men: And 
thus, as the Jury affifts the Judge in deter- 
mining the Matter of Fa@, fo the Judge 
affifts the. Jury in detérmining Points of 
Law, and alfo very much in inveftigating 


and enlightening the Magter of Faé&, where- 


of the Jury are Judges. 

Eleventhly, When the Evidence is fully 
given, the Jurors withdraw to a private 
Place, and are kept from all Speech wich 
either of the Parties till their Verdi@ is de- 
livered up, and from receiving any Evi- 
dence other than in open Court, where ic. 


_ may -be fearch’d into, difcufs’d and exa- 


mind. In this Recefs of the Jury they are 
to confider their Evidence, and if any Wri- 
tings under Seal were given in Evidence, 


they are to have them with them; they are 


- to weigh che Credibility of Witneffes, and 


En Trea- 
fon, Two 


Witnref- 
fes. 


the Force gp ry | of their Teftimenies, 
wherein (as I before faid) they are not pre- 
cifely bound to the Rules of che Civil Law, 
viz, To have Two Witneffes to prove every 
Fad, unlefs it be in Cafes of Treafon, nor 
to rejec& one Witnefs becaufe he is fingle, 
or always to believe Two Witneffes if the 
Probabiliry of the Fa& does upon other 
Circumftances reafonably encounter them; 
for the Trial is not here fimply by Witnefles, 
but by Jury ; nay, ie may fo fall out, that 
the Jury upon their own Khowledge ma 
know a Thing to be falfe that a Witne 
{wore to be true, or may know a Witnefs 
to be incompetent or incredible, tho’ no- 
2 : thing 


é 
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thing be objected ‘againft him, and may 


give their Verdi& accordingly. _ 

 ‘Fwelfrbly, When the whole Twelve Men 
are agreed, then, and not till then, is 
their Verdi& to be. received; and therefore 
the Majority of Affentors does not conclude 
the Minority, as.is done in fome Countries 
where Trials by Jury are admitted: But if 
any One of the Twelve diffent, ic is no 


Verdict, nor ought to be received. It is 
true, That in ancient Times, as Hen. Ul. . 


and Hen. H1’s Time, yea, and by Feta in the 
ing of Edw. 1's Time, if the Jurors 


B . 
‘difeneed , fometimes there was added a 


Number equal to the greater Party, and 
they were then to give up their Verdict by 
Twelve of the old jurors, and the Jurors 
fo added; bute this Method has been long 


Time antiquated, notwithftanding the Pra- _ 


ice in Braéton’s Time, Lib. 4. cap.9.and Feta, 
lib. 4. cap. 9. for at this Day the entire Number 
firft empannell'd and {worn are to pive up 


an unanimous Verdi&, otherwife it is none. Verdig 
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And indeed chis gives agreat Weighr, Value unani- 


and Credit to Fich a Verdia, wherein ™ous.. 


‘Twelve Men muft unanimonfly agree in a 
Matter of Fa&, ahd‘ none diffent; though 
‘it muft be agreed, that an ignorant Parcel of 


Mea are fometimes governed by ‘a few that © 


are miore Knowing, or of greater Intereft 
or Reputation than the reft|. -- . 

Thirteenthly, But if there be Matter of Law 
that carries in it any Difficulty, che Jury 
may, to deliver themtelves from the Danger 


13. 


of an Attaint, find ie fpecially, that fo it'may Spar 
—— «$3 be 


erdi@, 


1962 Che Disiow. af. she) Gh. 29. 


.. be. decided in that- Court where thg Verdict 
‘js returnable ;-and if the, Judge over-ritle. the 
Point of Law contrary to Law, whereby 
the Jury: are jade to find a general 
. Verdi& (which yet they are not bound to 
-do if they doubt it), then the Judge, upon 
- the Requeft of the Party defiring it, is bound 
. by. Law in convenient Time to feal.a Bill 
Billof ‘of Exceptions, pie Bag whele Mat- 
Excep- “ cer excepted to ; that fo the Party grieved, 
trons. py fuch Indifcretion or Error of the Judge, 
"may have Relief,by Writ of Error on the 

_ Statute Of Weftminfler 2.5... i, 
14.» Fourteenthly,, Altho’ aes general Verdidts 
- given at the Bar in the Courts at Weftminfter, 
Judg- , the Judgment, is given within Four Days, in 
‘ment. = Prefumption that there cannot be any confi- 
_ ’ derable 5urprize in fo. folemn a Trial, or at 
leaft it.may. be foon efpied; yet upon Trials 
by Nifé privs in the-Country, the Judgment 
‘is not given:prefently by.the Judge of, Nif 
- iprigs, unlels in Cafes of Quare Impedits : But 
., the Verdic& is returned after Trial into thae 
" ‘Court from, whence the, Caufe iffued, that 
, thereby, if any, Surprize happened eicher 
‘through much Bufinefs. of the Conrt,,-or 
through Inadvertency, of the -Attorney :or 
Council, .ar through any, Milcarriage of the 
Jury, or through any other Cafualty,. the 


- 


Party may have hjs Redrels in. chac Court 
from whence the Record alfued. 1. |. 5 .- 
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" "And thus ftands this, ‘excellent Order af 
ew . ‘4 @ .a? oo’ wt tte & 4 i whe ode 
jErial, by; Jury, which, is far.. beyond | the 
fis 4 rial -by Witnpfies according ‘to the; Pro- 
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ceedings of the Civil Law, and of the 
Courts of Equity, both for the Certainty, 
the Difpatch, and the Cheapnefs thereof : 
It has all the Helps to inveftigate the 
Truth that the Civil Law has, and many 
more. For, as.to Certainty, | 


xf, Iehas the Teftimony of Witneffes, 


as well as the Civil Law and Equity Courts. 
2dly, It has this Teftimony in 2 much 


more advantageous Way than thofe Courts © 


for difcovery of Truth. 4 
- gdly, It has the Advantage of the Judge’s 
Obfervation,. Attention, and Affiftance, in 
Point of Law by way of Decifion, and in 


Point of Fact by way of Direction to the 


ury. - Ba : 
athly, It has the Advantage of the Jury, 
and of their being de Viceneto, who often- 
times know the Witneffes and the Parties : 


sthly, It has the unanimous Suffrage and 
Opinion of Twelve Men, which carries init 
felf amuch greater Weight and Prepondera- 
tion to difcover the Truth of a Fa& than 
any other Trial whatfoever. 


And as this Method is more certain, fo it 
is much more expeditious and cheap; for 
oftentimes the Seffion of one Commiffion for 
the Examination of Witneffles for one Caufe 
in the Ecclefiaftical Courts, or Courts of 
Equity, lafts as lang asa whole Seffion of 
_ Nifi prins, where a Hundred Caufes are 


examined and tried. _ 


> 4 : And 
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but by ‘the Oaths of Twelve Men, and by 


the Preparatory Accufation or Indictment 
by Twelve Men or more precedent to his 
rial, unlefs it be in the Cafe of 'an Appeal 
atthe Suit of che Parry, 
’ [might here fhew the Antiquity of this 
Method of Trial, both from the Saxos and 
the Britifh Laws, and demonftrate it to 
have been.in Ufe long before the Time of 
William . and indeed it feems to-have been 


one of the firft Principles upon which out 


Conftitution was ereéted and eftablifled. © 
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